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Statement of Facts. 

i 

Appellant, hereinafter referred to as plaintiff, 
brought an action in the court below against appellees, 
hereinafter referred to as defendants, seeking to re¬ 
cover damages for conspiracy to prosecute plaintiff 
maliciously, and for malicious prosecution (R. 1-17). 
Separate demurrers were interposed by each defend¬ 
ant to each count of the amended declaration,! which 
were sustained by the court below without leave to 
amend (R. 17-31). Judgment being entered according¬ 
ly, plaintiff noted an appeal, posted a cash bond in 
lieu of an undertaking for costs, and has brought the 
case here for review (R. 31, 32). 
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The first count of the amended declaration charges 
in substance that before the grievances complained of 
therein, plaintiff had been for a number of years 
president and a director of the Continental Trust 
Company, a corporation; also president and a direc¬ 
tor of The Commercial National Bank of Washing¬ 
ton, District of Columbia, a banking corporation; and 
also for about twenty-three years had been presi¬ 
dent and a director of the United States Savings 
Bank, a corporation; and was a good, true and honest 
citizen, and had not been guilty or suspected of being 
guilty of the crimes of unlawful, willful and felonious 
misapplication of funds; of the unlawful, willful and 
felonious conversion to his own use or the use of 
others of funds of said corporations; of conspiring 
to commit offenses against the United States consist¬ 
ing of unlawful violations of Section 5209 of the Re¬ 
vised Statutes of the United States, the same being 
also Title 12, Section 592, of the Code of Laws of 
the United States; or of any other crime or crimes, 
by reason and because whereof he had deservedly 
obtained the good opinion, credit, confidence and 
trust of othersi Yet the defendants, each knowing 
these facts, unlawfully conspired, combined, confed¬ 
erated and agreed together, from, to wit, January 1, 
1934, to and including, to wit, November 5, 1935, for 
the purpose and with the intent to injure plaintiff in 
his good name, fame and credit; to bring him into 
public scandal, infamy and disgrace; to cause him to 
be embarrassed and deprived of his liberty; to wholly 
ruin, oppress and damage him, and thereby to im¬ 
poverish, oppress and harass him; to cause him to be 
charged, suspected and believed to be guilty of 
crimes and offenses, and to be prosecuted criminally 
in the Courts of the District of Columbia, without 
probable cause therefor, and to prosecute him, ma¬ 
liciously, unlawfully and without probable cause, and 
to cause him to be so prosecuted (R. 1, 2, 3). The 
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first count of the amended declaration also charged 
that defendants committed overt acts to accomplish 
the objects of their conspiracy in appearing before 
a grand jury of the District of Columbia and falsely 
and maliciously, without reasonable or probable cause, 
charging and accusing plaintiff of having committed 
the criminal offenses thereinafter described, and caus¬ 
ing three indictments to be returned against him, the 
first containing one count, the second containing eight 
counts, and the third containing four counts (B. 3-8). 
Plaintiff further charged that the defendants, [wrong¬ 
fully and unjustly and without any reasonable or 
probable cause, caused and procured the plaintiff, in 
order to avoid being imprisoned, detained ajnd de¬ 
prived of his liberty, to give and furnish a bail bond 
for appearance to answer the charges made in the 
said indictments; that in October, 1935, plaintiff was 
tried on the last indictment containing four counts, 
and was acquitted, after which, without his knowledge, 
consent or procurement, nolle prosequies were entered 
in the two other cases (R. 8, 9). Plaintiff further 
stated in said first count that the charges against him 
were false, that there was no reasonable or probable 
cause for the prosecution of plaintiff, and that the 
defendants made the charges from motives of malice 
(R. 9). By reason of the acts of defendants; plain¬ 
tiff claimed damages in the sum of $250,000 (B. 9). 

In the second count of the amended declaration, 
plaintiff charged that the defendants, acting jointly 
and severally, appeared before a grand jury on three 
occasions and falsely, maliciously and without reason¬ 
able cause whatsoever charged and accused him of 
having committed the crime of conspiracy ajnd the 
offenses of unlawfully, willfully and feloniously mis¬ 
applying funds of The Commercial National Bank of 
Washington, and of converting the same to his own 
use and the use of another person; and that defend¬ 
ants caused plaintiff to be indicted in three separate 
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indictments, by reason whereof he was brought to 
trial on one indictment, acquitted by the jury, and 
that thereafter, without his knowledge, consent or 
procurement, nolle prosequies were entered in the 
two cases on which he was not tried (R. 9-16). The 
second count also alleges that each and all of the 
criminal charges set forth in the indictments were 
false and untrue, were known to the defendants to 
be false and untrue; there was no reasonable or prob¬ 
able cause for the prosecution of plaintiff; and that 
the defendants, and each of them, made the charges 
from motives of malice (R. 16). 

The first count of the amended declaration is the 
usual and customary one for charging conspiracy to 
maliciously prosecute the plaintiff. The second count 
is the usual one charging malicious prosecution. A 
full reading of the amended declaration is essential 
to a full and complete understanding of the basis 
for the causes of action sued upon by the plaintiff. 

The separate demurrers interposed by the defend¬ 
ants present substantially the same questions as to 
each, and a statement of the grounds of those of the 
first defendant, namely, J. F. T. 0 ’Connor, will be 
sufficient to convey a full understanding of the ques¬ 
tions involved in this appeal. 

The demurrer of said defendant to the first count 
of the amended declaration presents four alleged 
grounds, which in substance are as follows: 

1. That the defendant O’Connor was Comptroller 
of the Currency of the United States and the other 
defendants were officers or employees of the United 
States, of which facts the Court will take judicial 
notice, and defendant is not personally liable for the 
matters set forth in the first count of the amended 
declaration. 
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2. The averments of the first count that the charges 
were made by defendants from motives of malice are 
tantamount to an allegation that they were done ma¬ 
liciously, and, without averments of fact to support 
them, are legal conclusions and not sufficient as a 
statement of a cause of action. 

3. The averments that the defendant acted mali- 

ciously and unlawfully and without probable cause, 
without averments of fact to support them, are 
merely legal conclusions and are not sufficient as a 
statement of a cause of action. ! 

4. The first count does not state a cause of; action 

(R, 17, 18). I 

j 

The absence of any claim that defendants w T ere 
engaged in carrying out their duties at the time of the 
commission of the acts complained of or that the 
Court will take judicial notice that such acts were 
within the scope of the duty and authority of defend¬ 
ants readily appears from a reading of the demurrers. 

j 

The demurrer of defendant O’Connor to thej second 
count of the amended declaration is almost vjerbatim 
the same as his demurrer to the first count, ahd need 
not be referred to at length herein (R. 18, 10). The 
demurrers of the other defendants are found on pages 
20 to 31, inclusive, and, vrhile they vary somewhat as 
to phraseology, the same general questions are pre¬ 
sented by each. ! 

! 

These matters, together with allegations j of the 
amended declaration, will be discussed later! in this 
brief in connection with the authorities cited herein. 

■ 

Assignment of Errors. 

j 

Plantiff assigns as errors committed by the Court 
below the following: 
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The Court erred: 

1. In sustaining the several demurrers of defendants 
to the first count of the amended declaration. 

2. In sustaining the several demurrers of defend¬ 
ants to the second count of the amended declaration. 

3. In not overruling the several demurrers of de¬ 
fendants to the first count of the amended declaration. 

4. In not overruling the several demurrers of de¬ 
fendants to the second count of the amended declara¬ 
tion. 

5. In not holding as a matter of law that the 
amended declaration states a good cause of action 
against the defendants. 

6. In holding in effect as a matter of law that the 
amended declaration fails to state a good cause of 
action against the defendants. 

7. In holding in effect that the several defendants 
were acting within the scope of their duties as offi¬ 
cers and employees of the United States in perform¬ 
ing the acts complained of in the amended declaration. 

8. In not holding that the several defendants were 
acting without the scope of their duties and beyond 
their powers as officers and employees of the United 
States in performing the acts complained of in the 
amended declaration. 

9. In holding that the several defendants were au¬ 
thorized and empowered by the statutes of the United 
States to perform the acts complained of in the 
amended declaration. 

10. In not holding that the statutes of the United 
States not only fail to authorize but impliedly pro¬ 
hibit the performance by the several defendants of 
the acts complained of in the amended declaration. 

11. In other respects apparent of record herein 
(R. 32, 33). 
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Questions Presented. 

The questions of law presented by this appeal may 
be summarized briefly as follows: 

i 

1. Are officers and employees of the United States 
who are not heads of executive departments immune 
from prosecution in a civil case for damages caused 
by their malicious and wanton acts under the guise 
of acting within the scope of their duties! j 

2. Can officers and employees of the United States, 
acting beyond the scope of their authority, | ruin a 
private citizen and escape liability therefor upon the 
pretext that they were performing duties within the 
scope of their authority. 

3. Were the defendants acting within the scope of 
their authority and power as officers and employees 
of the United States when the acts complained of in 
the amended declaration were committed. 

i 

! 

4. Are the defendants liable for damages j caused 
to plaintiff for maliciously and without probable cause 
performing acts without the scope of their authority. 

5. Are the defendants liable for damages caused to 
plaintiff for maliciously and without probably cause 
performing acts within the scope of their authority. 

6. Are the defendants, under any construction of 
the law, immune from prosecution for damages for 
ruining the reputation of a citizen without any rea¬ 
sonable or probable cause therefor. 

ARGUMENT. 

It is not contended that the Court below (jlid not 
have authority and power to take judicial notice of 
the official capacity of the various defendants, with 
the exception of defendant Simon, who is an inferior j 


| 

i 
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employee of the Department of Justice, as to whom 
it is contended by plaintiff the doctrine does not ap¬ 
ply, for the reason that if judicial notice be taken of 
his capacity and the scope of his duties, then it be¬ 
comes the duty of the Courts to take judicial notice 
of the capacity and scope of duties of every clerk, 
messenger, janitor and other employee of the United 
States, both in Washington and elsewhere throughout 
the country. It is the belief of plaintiff that the doc¬ 
trine does not run to that length. However, this is 
unimportant to a determination of -the more vital 
questions of this appeal. 

Since the Court will take judicial notice of the offi¬ 
cial capacities of the principal defendants herein, 
likewise it will take judicial notice of the extent of 
their authority and the scope of their duties. 

Capacities of Defendants. 

It will be noted that the defendants are sued in 
their individual capacities and not as officers and em¬ 
ployees of the Government (R. 1). The United States 
is not liable for the torts of its officers, agents and 
employees, and, therefore, their capacities and em¬ 
ployment by the Government are not proper aver¬ 
ments in a declaration founded on a cause of action 
against them individually. It is believed, however, 
to be proper to state herein the several capacities of 
the various defendants at the times mentioned in 
the amended declaration, which are as follows: 

J. F. T. O’Connor was Comptroller of the Currency 
v of the United States. 

Robert C. Baldwin was receiver of The Commer- 
cial National Bank of Washington, District of Colum¬ 
bia. 

George P. Barse was General Counsel for the Divi¬ 
sion of Insolvent Banks, Treasury Department, and 
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since February 4, 1936, has been and now is General 
Counsel for the Comptroller of the Currency. | 

,^-Gibbs Lyons was Deputy Comptroller of thb Cur¬ 
rency of the United States. 

F. G. Await was Deputy Comptroller of thb Cur¬ 
rency of the United States. ! 

Samuel C. Simon was an agent and investigator of 
the Bureau of Investigation, Department of Justice 
of the United States. | 

Leo A. Rover was United States Attorney for the 
District of Columbia. 

| 

Irving Goldstein was an Assistant United States 
Attorney for the District of Colum bia. j 

Duties of Defendants. 

I 

Section 241, Title 5, United States Code, provides 

that: ! 

. 

“There shall be at the seat of government an 
executive department to be known as tihe De¬ 
partment of the Treasury, and a Secretary of 
the Treasury, who shall be the head thereof.” 

Section 1, Title 12, * United States Code,* provides 
that: 

“There shall be in the Department |of the 
Treasury a bureau charged with the j execu¬ 
tion of all laws passed by Congress Relating 
to the issue and regulation of a national cur¬ 
rency secured by United States bonds ^nd, un¬ 
der "the general supervision of the Federal 
Reserve Board, of all Federal Reservq notes, 
the chief officer of which bureau shall be called 
the Comptroller of the Currency, and shall per¬ 
form his duties under the general directions of 
the Secretary of the Treasury.” 

By other sections of the United States Cod^, relat¬ 
ing to banks and banking, the powers and duties of 
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the Comptroller of the Currency are defined, to a 
considerable extent/ but nowhere in any act, public 
or private, is he or any of his deputies charged with 
any duty or invested with any power that requires 
or authorizes him or them in any way to initiate, carry 
on or conclude any criminal case or carry out any 
criminal law of the United States. Neither is he 
authorized, empowered, required or expected to 
conspire wuth others to procure indictments or crimi¬ 
nal proceedings against anyone. 

It will be noted also that the Secretary of the Treas¬ 
ury is the head of the Treasury Department, and that 
none of the defendants herein occupies or can be said 
to occupy the status of head of an executive depart¬ 
ment of the Government. 

•4 ’ 

Section 291, Title 5, United States Code, provides 
as follows: 

“There shall be at the seat of government 
an executive department to be known as the 
Department of Justice, and an Attorney Gen¬ 
eral, who shall be the head thereof.’’ 

Section 300, 1 Title 5, United States Code,. is as 
follows: 


“For the detection and prosecution of crimes 
against the United States, and for the .acquisi¬ 
tion, collection, classification, and preservation 
of criminal identification records and their 
exchange with the officials of states, cities and 
other institutions, the Attorney General is au¬ 
thorized fo appoint officials who shall be vested 
with the authority necessary for the execution 
of such duties.” 

No other provision of law is found in the United 
States Code or elsewhere authorizing or empower¬ 
ing anyone other than the Attorney General and his 
officials and assistants to conduct criminal proceed¬ 
ings for the detection and prosecution of ‘crimes 
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against the United States. That jurisdiction is ex¬ 
clusively within the Department of Justice. 

■ 

The amended declaration charges that the defend¬ 
ants, pursuant to their conspiracy, and acting jointly 
and severally, caused the plaintiff to be indicted for 
alleged violations of Section 5209 of the Revised 
Statutes of the United States, the same being also 
Title 12, Section 592, of the Code of Laws of the 
United States (R. 3, 4, 10, 11, 12) and also for con¬ 
spiracy, in violation of Section 88, Title 18, United 
States Code (R. 3, 4, 10, 11). These are and were 
charged to be offenses against the United States in 
the indictments returned against plaintiff herein, as 
recited in the amended declaration in this cause (R. 
1-16). Therefore, being such offenses against the 
United States, their detection and prosecution were 
committed to the jurisdiction of the Department of 
Justice by Section 300, Title 5, United States 1 Code, 
and not to the Treasury Department or the Cogiptrol- 
ler of the Currency or any of his deputies or assist¬ 
ants. 

—j 

The question, therefore, clearly arises, as to whether 

the defendants O’Connor, as Comptroller of the Cur¬ 
rency, Baldwin, as Receiver of The Commercial Na¬ 
tional Bank, Await, as Deputy Comptroller bf the 
Currency, Barse, as General Counsel for the Division 
of Insolvent Banks of the Treasury Department and 
General Counsel for the Comptroller of the Cur¬ 
rency, and Lyons, as Deputy Comptroller of the Cur¬ 
rency, had any jurisdiction whatsoever to initiate, 
cause to be initiated, or to prosecute or cause to be 
prosecuted, a criminal proceeding against plaintiff 
herein or any other citizen of the United States!. The 
case turns on whether the defendants were or were 

• T 

not acting within the scope of their authority! when 
the grievances complained of were committed. { 


4 
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Liability of Public Officers. 

When acting in good faith within the scope of their 
authority, public officers are not liable in private ac¬ 
tions for damages, but when a public officer goes out¬ 
side of the scope of his duties or acts in a wanton, 
malicious and unlawful manner, he is liable. 

Spalding v. Vilas, 161 U. S. 483, 40 L. ed^ 780, 
785 

Bradley v. Fisher, 13 Wall. 335, 20 L. ed. 646, 
651. 

Dynes v. Hoover, 20 How. 65, 83, 15 L. ed. 838, 
845. 

Flanders v. Tweed, 16 Wall. 504, 21 L. ed. 389, 
393. 

Yaselli r Golf 12 F. (2d) 396. _ 

JSioan Shipyards Corp. v. U. S. Shipping Board 
Emergency Fleet Corp., 258 U. S. 566, 66 L. 
ed. 762, 768. 

Tracy v. Sxcartwout, 10 Pet. (U. S.) 80, 9 L. ed. 
354 359 361. 

Little v. Barreme, 2 Cranch (U. S.) 170, 2 L. 
ed. 243. 

In re Waite, 81 F. 359, 363. 

Philadelphia Co. v. Stimson, 223 U. S. 605, 56 
L. ed. 570, 576. 

Sclieer v. Moody, et al., 48 F. (2d) 327, 330. 

American School of Magnetic Healing v. McAn- 
nulty, 187 U. S. 94, 47 L. ed. 90, 91, 96. 

Noble v. Union River Logging R. R. Co., 147 
U. S. 165, 171, 172, 37 L. ed. 123, 125, 126. 

Dinsman v. Wilkes, 12 How. (U. S.) 390, 13 L. 
ed. 1036, 1041. 

Greeley v. Thompson, 10 How. (U. S.) 225, 13 
L. ed. 397, 402. 

Origin of Doctrine of Immunity for Official Acts. 

The doctrine of absolute immunity from damages 
caused by the performance of official acts had its 
origin in the law in connection with judges of com¬ 
mon law courts in England, due to the necessity for 

■i : l&iU't ' 



complete freedom of action on the part of justices 
in deciding cases involving property of greatj value 
and the individual rights and liberties of citizens of 
the realm. This doctrine gradually has been extended 
to include important officials of the government in 
England and to heads of executive departments in 
this country, but it never has been extended, so far 
as we have been able to ascertain, to others than 
heads of departments, except in relation to official 
communications from an inferior to a superior offi¬ 
cer, but even this immunity is based upon tfee doc¬ 
trine of privileged communications in the lkw of 
libel, rather than upon exemption from damages for 
official acts. But even with respect to judges, the 
doctrine is followed with care and caution fey the 
courts, and the decisions upholding imtnunity 
have not been unanimous. In the case of Bradley v. 
Fisher, supra, which is cited in this brief as ^n au¬ 
thority for plaintiff for reasons which will kppear 
hereinafter, the Supreme Court of the United States 
carefully reviewed the prior authorities and an¬ 
nounced the rule that 


“* * * judges of courts of superior or general 
jurisdiction are not liable to civil actions for 
their judicial acts, even when such acts are in 
excess of their jurisdiction, and are alleged to 
have been done maliciously and corruptly. A 
distinction must be here observed between ex¬ 
cess of jurisdiction and the clear absence of all 
jurisdiction over the subject-matter. Where 
there is clearly no jurisdiction over the sub¬ 
ject-matter, any authority exercised is a Usurped 
authority, and for the exercise of such kuthor- 
ity, when the want of jurisdiction is known to 
the judge, no excuse is permissible. * t * 
“The distinction here made between acfjs done 
in excess of jurisdiction and acts where nfe juris¬ 
diction whatever over the subject-matter ex¬ 
ists, was taken by the court of Kings bench, 
in AcJcerly v. Parkinson, 3 M. & S. 411 \* * * 
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Mr. Justice Blaine said there was ‘a material 
distinction between a case where a party comes 
to an erroneous conclusion in a matter over 
which he has jurisdiction and a case where he 
acts wholly without jurisdiction 7 ; and held that 
wdiere the subject-matter was within the juris¬ 
diction of the judge, and the conclusion was er¬ 
roneous, although the party should, by reason 
of the error, be entitled to have the conclusion 
set aside and to be restored to his former rights, 
yet he was not entitled to claim compensation 
in damages for the injury done by such er¬ 
roneous conclusion, as if the court had pro¬ 
ceeded without jurisdiction. 77 

Mr. Justice Davis, in a dissenting opinion, said 

“I agree that judicial officers are exempt 
from responsibility in a civil action for all their 
judicial acts in respect to matters of contro¬ 
versy within their jurisdiction. I agree, further, 
that judges of superior or general authority 
are equally exempt from liability, even when 
they have exceeded their jurisdiction, unless the 
acts complained of were done maliciously or cor¬ 
ruptly. But I dissent from the rule laid down 
by the majority of the court, that a judge is 
exempt from liability in a case like the pres¬ 
ent, where it is alleged not only that his pro¬ 
ceeding was in excess of jurisdiction, hut that 
he acted maliciously and corruptly. If he did 
so, he is, in my opinion, subject to suit the 
same as a private person would be under like 
circumstances. 77 (Italics added.) Mr. Justice 
Clifford concurred in the dissent. 

If the law is so unsettled and uncertain with re¬ 
spect to immunity of judges for their judicial acts in 
excess of their jurisdiction where it is alleged they 
acted maliciously and corruptly, how much more doubt¬ 
ful and uncertain is the immunity or claimed immunity 
of the defendants in this cause for their acts, particu¬ 
larly the five who are not connected with the depart¬ 
ment of the Government having to do with the ad- 
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ministration and enforcement of the criminal | laws 
of the United States. 

• I 

It will be noted from the demurrers interposed on 
behalf of the defendants that no claim is made that 
they were acting within the scope of their official 
duties when they committed the grievances complained 
of by plaintiff, but they seek to escape liability for 
their unlawful acts solely upon the ground that; they 
vrere officials of the United States Government!, and 
as such are immune from civil liability. If they 
were not acting within jurisdiction possessed byj them 
to perform the acts complained of, then they clearly 
are subject to suit and the “ authority exercised is a 
usurped authority,” for which “no excuse i^ per¬ 
missible.” Since the defendants do not claim! thev 

♦ 

had any jurisdiction to perform the acts complained 
of by plaintiff, it would follow that they concede the 
want of jurisdiction. And this is quite obvious from 
an examination of the statutes of the United States 
cited and quoted above herein. The jurisdiction and 
duty of detecting and prosecuting crimes against the 
United States is confided in the Attorney General and 
officials appointed by him “wdio shall be vested with 
the authority necessary for the execution of| such 
duties.” Sec. 300, Title 5, U. S. Code, supra J The 
amended declaration charges that the defendants en¬ 
tered into an unlawful conspiracy, for the purpose 
of injuring the plaintiff in his good name, fame, and 
credit, to bring him into public scandal,, infamy and 
disgrace, to ruin, oppress and damage him, to cause 
him to be charged, suspected and believed to be 
guilty of crimes and to cause him to be crinjinally 
prosecuted without probable cause therefor, knowing 
that he was wholly innocent, and that the charges 
were false and were made from motives of inalice 
(R. 2, 3, 9). It is further charged in the ^econd 
count of the amended declaration that the defendants 
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falsely, maliciously and without reasonable cause what¬ 
soever charged and accused the plaintiff with having 
committed criminal offenses against the United States 
and had him indicted therefor, although the charges 
in the indictments were false and untrue and were 
known by defendants to be false and untrue; there 
was no reasonable or probable cause for the prose¬ 
cution of plaintiff; that defendants made the charges 
from motives of malice; and that defendants, wrong¬ 
fully and unjustly and without any reasonable or 
probable cause therefor, caused plaintiff to give a 
bail bond in order to avoid being arrested and im¬ 
prisoned (R. 9, 15, 16). 

Bv their demurrers, the defendants admit the truth 
of these allegations, and since the defendants make 
no claim that the acts charged in the amended declara¬ 
tion to have been performed by them were carried 
out and performed pursuant to any authority in¬ 
vested in them by law or jurisdiction possessed by 
them to perform the same, it naturally follows that 
no such authority or jurisdiction exists. Therefore, 
the acts of the defendants fall clearly within the dis¬ 
tinction made by the Supreme Court of the United 
States in Bradley v. Fisher between excess of juris¬ 
diction and lack of jurisdiction over the subject-matter. 
There being no jurisdiction in defendants to perform 
the acts complained of by plaintiff and their acts 
having been malicious, without probable cause, and 
known by them to be false, there is no escape for 
them from liability to respond in damages the same 
as a private person under like circumstances. While 
the Supreme Court held that Judge Fisher had juris¬ 
diction to perform the acts complained of by Mr. 
Bradley and, therefore, was immune from liability for 
damages, nevertheless, that case is an authority for 
the contentions of plaintiff in this cause. 
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The ease of Spalding v. Vilas, supra, is also , cited 
by plaintiff as an authority, although the Supreme 
Court of the United States held that Postmaster 
General Vilas was acting within the scope of his pfficial 
duties when he wrote certain communications to post¬ 
masters entitled to benefits under an Act of Congress, 
the passage of which was procured through the efforts 
of Spalding, who had fee contracts with the, post¬ 
masters mentioned. In the course of the decision* 
the Supreme Court held that the Postmaster General 
did not exceed his authority by writing to the claim¬ 
ants under the act of Congress in question, ancj that, 
therefore, his acts could not be made the basis of 
an action for damages, even though they were Alleged 
to have been maliciously done. The Court, hoVever, 
very guardedly announced the doctrine that thq head 
of an executive department, keeping within his juris¬ 
diction, is immune from liability for damages paused 
by his official acts, and used the following language: 

i • ■ 

“We are of opinion that the same general 
considerations of public policy and convenience 
'which demand for judges of courts of superior 
jurisdiction immunity from civil suits foil dam¬ 
ages arising from acts done by them in the 
course of the performance of their judicial 
functions, apply to a large extent to official 
communications made by heads of executive 
departments when engaged in the discharge 
of duties imposed upon them by law. The in¬ 
terests of the people require that due protec¬ 
tion be accorded to them in respect of their offi¬ 
cial acts. As in the case of a judicial* officer, 
we recognize a distinction between action taken 
by the head of a department in reference to 
matters which are manifestly or palpably be¬ 
yond his authority, and action having more or 
less connection with the general matters com¬ 
mitted by law to his control or supervision. 
* * * In exercising the functions of his 

office, the head of an executive department, 
keeping within the limits of his authority, should 
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not be under apprehension that the motives 
* that control his official conduct may at any time 
become the subject of inquiry in a civil suit 
for damages. * * *” (Italics added.) 

It will be noticed that the doctrine announced by 
the Supreme Court in the case in question is very 
narrow, not only with respect to the acts performed 
but also with respect to the person to whom it applies. 
In the first place, the acts performed must be “within 
the limits of his authority,” and, secondly, they must 
have been performed by the head of an executive de¬ 
partment. The doctrine was not extended by this 
decision to other than the head of an executive de¬ 
partment. It does not apply to a deputy or other 
official who acts in the matter. Even though we should 
consider Mr. O’Connor, the Comptroller of the Cur¬ 
rency, the head of an executive department, a fact 
we do not concede, in order to escape liability for 
his acts resulting in damage to the plaintiff herein, 
he must, at the time of their performance, have been 
acting “within the limits of his authority.” What 
authoritv under the law did he have to enter into a 
conspiracy to prosecute the plaintiff maliciously and 
actually to so prosecute him by obtaining a false 
indictment? An examination of the statutes of the 
United States discloses that the duty of detecting and 
prosecuting crimes against the United States is con¬ 
fided bv statute in the head of another executive 
* 

department and officials appointed by him for that 
purpose. 

Sec. 300, Title 5, United States Code. 

Therefore, as to defendant O’Connor, it is respect¬ 
fully contended that in order to escape liability for 
his malicious acts* he must show that he was acting 
as the head of an executive department within the 
limits of his authority. This he cannot do. 
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Coming to the defendant Baldwin, receiver of The 
Commercial National Bank of Washington, vpq find 
that he is neither the head of an executive department 
of the Government nor a Government official, lexcept 
in a very limited sense. Certainly, the doctrine of 
immunity for official acts performed by the h^ad of 
an executive department keeping within the ; limits 
of his authority can have absolutely no application 
to him. Where is his authority, express or iihplied, 
to go out into the by-paths and highways of life and 
conspire with others to prosecute maliciously a re¬ 
spected citizen of the country, and actually to prosecute 
such citizen by obtaining a false and baseless indict¬ 
ment against him? That no such authority j exists 
is demonstrated clearly by the mere statement |of the 
facts. 

! 

Defendant Await, a Deputy Comptroller of the 
Currency, stands in the same shoes as his superior, 
the Comptroller, and what has been said with fespect 
to the latter applies to him also. 

Defendant Barse, an attorney, and General 
for the Division of Insolvent Banks in the Treasury 
Department, a high sounding title, had no official 
duty requiring him to engage in the administration of 
the criminal laws of the United States and to Under¬ 
take to detect and prosecute crimes against the Gov¬ 
ernment. He is neither the head of an executive de¬ 
partment nor the head of any division approaching 
such a status. It certainly would be stretching the 
doctrine announced in the case of Spalding v* \ Vilas, 
supra, beyond the breaking point to say that it applied 
to him. It might just as well be said to apply to an 
attorney representing the head of the United States 
Unemployment Compensation Commission or i other 
like agency not possessing statutory powers to ^ngage 
in the detection and prosecution of crimes. 


Counsel 
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Defendant Gibbs Lyons occupied the same status as 
that of defendant Await, and what has been said with 
respect to the latter applies to him also. 

The other defendants occupy a little different status 
and more will be said with respect to them later. 

The case of Yaselli v. Goff, supra; much relied upon 
by defendants in the court below, when analyzed, 
becomes an authority for plaintiff and defendants can 
find little solace therein. In that case, Circuit Judge 
Rogers, Second Circuit, stated that the question pre¬ 
sented for decision was 

am • • whether error was committed in 

striking out the reply as insufficient in law and 
in dismissing the complaint. ” 

He then proceeded to review^ the adjudicated cases 
and other authorities at considerable length, and, re¬ 
ferring to the case of Leong Yau v. Carden, 23 Hawaii 
362, 369, stated: 

“The court in that case indicates its opinion 
that a judge of a superior court, if he acts 
maliciously and without jurisdiction, is liable. 
And we do not doubt that he would be liable, 
if he so acted and there was an entire absence 
of all jurisdiction over the subject-matter. 
Neither do we doubt that, if a prosecuting attor¬ 
ney acts in like manner in a matter which is 
clearly outside the duties of his office, he too is 
liable. But that clearly is not this case. The 
defendant Goff was appointed by the Attorney 
General of the United States for the specific pur¬ 
pose of assisting in the investigation and prose¬ 
cution of an alleged violation of the laws of the 
United States and was authorized to conduct 
grand jury and petit jury proceedings * * *. 
It is impossible to say that he acted outside 
the duties which were specifically devolved up¬ 
on him • * V’ 

The case, therefore, turned upon the finding of the 
Court that from all the facts presented by the com- 
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plaint or declaration and the pleas thereto of the 
defendant (including the reply of the plaintiff, which 
admitted the appointment and qualification of Oolonel 
Goff and the performance by him of the acts com¬ 
plained of pursuant to the appointment) the alleged 
damaging conduct of the defendant was within the 
jurisdiction conferred upon him to assist in i\ie in¬ 
vestigation and prosecution of alleged violation of 
the laws of the United States. Had Colonel! Goff 
been an officer or employee of any department or 
bureau other than the Department of Justice, it is 
our contention that the result would have been entirelv 
different, and that if he meddled in the investigation 
and prosecution of the alleged violations of lhw in 
the manner complained of by Mr. Yaselli, he would 
have been held to be liable civilly for the dabiages 
to Mr. Yaselli’s reputation. . 

i 

Therefore, it will be seen that, when analyzed, that 
case adheres to the announced doctrine that in order 
to escape liability, the prosecuting officer must have 
had jurisdiction to perform the acts complained of, 
and if he did, then his motives become immaterial. 
If he had no jurisdiction,, then he is liable the same 
as any other citizen. 

The case of Dynes v. Hoover, supra, discusses the 
rule of immunity relating to courts of inferior juris¬ 
diction, and involved the sentence of a Naval j Court 
Martial. It is cited as an authority here because of 
the principles announced therein, and particularly 
those relating to the question of jurisdiction ov^r the 
subject-matter of the action taken by a Government 
official. In the course of the decision in that case the 
Supreme Court of the United States said: 

“A judge or any person acting by authority 
as such, where he has over the subject-matter, 
and over the person, a general jurisdiction, 
which he has not exceeded, will not be liable 


22 


to have his judgment examined in an action 
brought against himself; but if jurisdiction be 
wanting over the subject-matter, and over the 
person, such judgment would be examinable.” 
(Italics added.) 

The Court further held that an officer executing the 
process of a court which has acted without jurisdiction 
over the subject-matter becomes a trespasser, and an 
action against him for damages will lie. 

The other authorities cited above herein sustain the 
same general principle that in order to be immune 
from prosecution for damages, the head of an executive 
department must first possess jurisdiction to act, and 
he must, in acting, keep within that jurisdiction. 
Otherwise, he is liable. He is not like the judge of 
a court of superior jurisdiction who exceeds his juris¬ 
diction, for the reason that in the case of the judge 
the question of the limits of his jurisdiction may be 
one for his determination and in determining it he 
may fall into error and hold that he has a broader 
jurisdiction than he actually possesses; whereas, the 
head of the executive department is not called upon 
to make a decision as to the extent of his jurisdiction, 
but is required to keep within that jurisdiction. If 
he has anv doubt about it, he should first ascertain 
the extent of his jurisdiction by proper procedure and 
then act. If he acts without so doing, and exceeds 
his authority, he must suffer the consequences. 

In the States the doctrine of the immunity of officers 
from liability for official acts in excess of their juris¬ 
diction or done maliciously is similar to that announced 
by the courts with respect to the heads of executive 
departments of the National Government, except that 
it is considerably narrower. 

Stewart v. Cooley, 23 Minn. 347. 

Burnap v. Marsh, 13 Ill. 535. 

Peck v. Chouteau, 91 Mo. 138, 3 S. W. 577. 
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Wood v . Weir, 5 B. Mon. (Ky.) 544. 

Carpenter v. Sibley, 153 Cal. 213, 94 P. $79. 
Smith v. Kress * 210 Ala. 436, 98 S. 378. 
American Surety Co . v. Montgomery First Nat . 

Bank, 202 Ala. 179, 82 S. 429. 

McClellan v. Carter, 30 Ga. A. 150, 117 S. 15. 118. 
Varner v. Thompson, 3 Ga. A. 415, 60 S. E. 216. 
Overmyer v. Barnett, 75 Ind. A. 569, 123 N. E. 

654, 658. | 

Miller v. Runkle, 137 Iowa 155, 114 N. W. 611. 
Russell v . Constdine, 101 Kan. 631, 168 P* 1095. 
McClenny v. Inverarity, 80 Kan. 569, 103 P. 82. 
Chase v . Cochran , 102 Me. 431, 67 A. 320. 

Warr v . Hodges, 234 Mass. 279, 125 N. ]5. 557, 
559. j 

Stokes v. Newell (Miss.), 165 S. 542. 

Ray v. Dodd, 132 Mo. A. 444, 112 S. W. 2 j 
Sweeney v. Young, 131 Mo. A. 155. 

Schooler v. Arrington, 106 Mo. A. 607, 81 S. 

W. 468, 469. | 

Grove v. Van Duyn, 44 N. J. L. 654. 

Underwood v. Green, 42 N. Y. 140. 

Mygatt v. Washburn, 15 N. Y. 316. 

Chegary v. Jenkins, 5 N. Y. 376. 

^ Loomis v . Spencer, 1 Oh. St. 153. 

'—^ Stwt t)r~v. Marion County , 110 Or. 390, ^23 P. 
929. 

Anton v. Union High School, etc . (Or.), 280 P. 
664. 

Miller v. Grice, 31 S. C. L. 27. 

Sanders State Bank v. Hawkins (Tex. CiV. A.), 
142 S. W. 84. 

Jackson v . Harries, 65 Utah 282, 236 P. 234. 
Logan City v. Allen (Utah), 44 P. (2d) 1085. 
Downs v. Lazzelle, 102 W. Va. 663, 136 S. E. 
195. 

! 

While a discussion of each of the foregoing cases 
in this brief is impractical, it is deemed advisable 
to refer to a few of them and to quote pertinent parts 
of the opinions, as follows: 

Warr v. Hodges, supra, where the following appears: 

“When a public officer goes completely out¬ 
side the scope of his duty, he is not Entitled 


I 
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to protection {Money-Weight Scale Co. v. Mc¬ 
Bride, 199 Mass. 503,. 506, 85 N. E. 870; Phila¬ 
delphia Co. v. Stimson, 223 U. S. 65, and cases 
collected at page 620, 32 Sup. Ct. 340, 344, 
56 L. ed. 570; Lane v. Hoglund, 244 U. S. 174, 
182, 37 Sup. Ct. 558, 61 L. ed. 1066) unless it 
is afforded by special statute.’* 

In Stokes v. Newell, supra, the following language 
appears at page 545 of the report: 

“ * * * It is true that officers are not liable 
for the honest exercise of discretionary powers 
confided to them, hut when they go outside their 
powers and commit wrongs under color of office, 
there is liability. They are not given immunity 
from willful wrong or malicious acts.” (Italics 
added.) 

The following appears in Schooler v. Arrington, 
supra : 


“It is well settled in this state that,, when 
a public officer is charged with duties which 
call for an exercise of his judgment and dis¬ 
cretion, he is not liable for an erroneous per¬ 
formance, unless he has been guilty of willful 
wrong, malice or corruption .” (Italics sup¬ 
plied.) 

Smith v. Kress, supra, was an action to recover 
damages for false imprisonment, and for assault and 
battery. In the course of the opinion, the Court 
employed the following language: 

“On the other hand, as elsewhere stated in 
the opinion, a public officer is responsible as 
such for wrongful acts done under color of his 
office. * * •” 

In American Surety Co. v. First National Bank of 
Montgomery, supra, the Court held that the private 
act of a notary public or other officer, no matter how 
negligent, wrongful, or willful, not pertaining to any 
function or duty which the law imposes, and not 
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done under color of office, incurs no official respon¬ 
sibility, but may incur personal responsibility. 

The effect of that decision is that the rule works 
both ways: That is, if the officer was acting within 
the scope of his authority, official liability wo^ld re¬ 
sult, but if he was acting without the scope of author¬ 
ity conferred upon him by law, he would be personally 
liable for damages, but not officially so. Naturally, 
the law should be thus. 

McClellan v . Carter, supra, announces the tale in 
language as follows: 

“While we recognize the general ruH that 
public officers, when acting in good faith and 
within the scope of their duty, are not i liable 
to private action, we recognize also that it is 
well settled that when they do things not 
authorized by law, or act in a wanton or 
malicious way and with intent to injute the 
property of another, they are responsible for 
a violation of their dutv. * * *” 

mf 


Again we find the rule stated in Russell v. Corisidine , 
supra, in the following words: 

| 

“Again, it is urged that Considine was a 
public officer of the State of Oklahoma and 
of the Federal Government, performing duties 
calling for judgment and discretion, and that 
he was not liable personally unless his official 
acts were corrupt, malicious, or outside his offi¬ 
cial powers and duties. There can be no quarrel 
with that general doctrine, and if the negligence 
related to Considine’s official inspection j # • *' 
Considine’s liability and his relation to this case 
would be very different, indeed. But at this 
stage of the case, so far as this court can 
now discern, * * * none of these niatters 

had anything to do with his official inspection 
of cattle. * * * Considine’s demurrer should 
have been overruled/ ’ 

In considering the rule of immunity relativ^ to a 
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justice of the peace and a constable, against whom 
an action for damages for false imprisonment had 
been brought, the Court said in Ray v . Dodd, et at., 
supra : 

“It, of course, only applies where the judge 
or officer had jurisdiction of the particular case, 
and was authorized to determine it.” 

Gear in v. Marion County, supra, states the rule in 
this language: 

“But if such officer acts under an unconsti¬ 
tutional statute or in excess of his lawful au¬ 
thority, and an injury results therefrom, the 
officer is personally responsible to the injured 
party for the damages occasionad thereby.” 
(Italics added.) 

The Court, in Sanders State Bank v. Hawkins, 
supra, referring to a judge, announced that 

“The public interest demands that he be 
permitted to exercise the utmost freedom con¬ 
sistent with an honest endeavor to reach and 
announce the proper conclusion. Of course, if 
he should be influenced by improper or mali¬ 
cious motives in exceeding his authority, or 
knowingly does so, he could not then claim 
immunity from liability for such civil damages 
as he might wrongfully inflict.” 

Logcm City v. Allen, supra, related to state officers 
and the Court said: 

“Such officers may become civilly liable where 
they act in excess of authority or where there 
is a total w T ant of jurisdiction.” 

The following is found in the opinion in Anton v. 
Union High School, supra : 

“* * * A public officer, however, is respon¬ 
sible to a private party for his own negligence 
or wrongful acts when acting beyond the scope 
of his authority, or when acting within the 
. scope of his authority, if the wrong done is not 
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a violation of a duty which he owes solely to 
the public. * * *” 

A somewhat similar situation prevails with respect 
to decisions on this question rendered by federal 
Courts. 


Scheer v. Moody, et al., 48 F. (2d) 327, 330. 
In re Waite, 81 F. 359, 363. 


In Scheer v. Moody the Court used the following 
expressions: 


6 ‘ Unless justified by some constitutional stat¬ 
ute, a governmental officer or employee acts at 
his peril and pays for his wrongs—a salutary 
principle necessary to discourage abfise of 
power, that official power which the great Mar¬ 
shall declared would be abused wherever author¬ 
ity was reposed .’ 9 

In the Waite case, the Court, among other jthings, 
said: 


a* * * jgy. * g meant to assert 

that because a person is an officer or agent 
of the Federal Government he is thereby ex¬ 
cepted out from the jurisdiction of the state 
or the binding force of its laws. The| mere 
fact that when the acts by him done w^ere done 
he was an officer of the United States, charged 
with certain duties to that government, will 
not afford him immunity from prosecution un¬ 
der the laws of the state; nor will the fact that 
he claims that the acts done were within the 
line of his official duty afford him projection, 
if the acts are such as to show that the claimed 
immunity is a mere subterfuge, and that by no 
fair consideration of his official duty could he 
have assumed that he was acting in his jofficial 
capacity when the acts complained of were 
done by him. * * *” (Italics added.) 


The query prompts itself by this language as to 
what consideration of their official duties coult} have 
induced the belief in the minds of the defendants in 
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this cause that they were acting in their official capac¬ 
ities when they entered into the conspiracy charged 
and committed the other false acts described in the 
amended declaration. It is clear from the amended 
declaration that they were attempting to use the 
shield of immunity as a subterfuge for ruining, harass¬ 
ing and unjustly prosecuting the plaintiff, and that 
they knew, or in the exercise of that intelligence which 
they are presumed to possess by the offices they oc¬ 
cupied they should have known that they were entirely 
lacking in all jurisdiction to perform the acts charged 
to have been performed by them. 

Examining the decided cases further, we find that 
Little v. Barreme, 2 Cranch (U. S.) 170, 2 L. ed. 243; 
Philadelphia Co. v. Stimson, 223 U. S. 605, 56 L. ed. 
570, 576; American School of Magnetic Healing v. 
Me Annuity, 187 U. S. 94, 47 L. ed. 90, 91, 96; Noble 
v. Union River Logging R. R. Co., 147 U. S. 165, 171, 
172, 37 L. ed. 123, 125, 126; Dinsman v. Wilkes, 12 
How. (U. S.) 390, 13 L. ed. 1036, 1041; Greeley v. 
Thompson, 10 How. (TJ. S.) 225, 13 L. ed. 397, 402; 
Hopkins v. Clemson College, 221 U. S. 636, 643. 31 
Sup. Ct. 654, 656, 55 L. ed. 890, announce doctrines 
and lay down principles applicable to the present in¬ 
quiry which are not dissimilar in legal effect to those 
announced in the cases from which quotations have 
been made herein. They are all to the effect that in 
order to escape liability, the officer must be acting 
within the scope of his authority and without malice 
or evil intent, except in the case of the head of an 
executive department, as to whom it is held that if 
he is within the scope of his authority and has juris¬ 
diction, the motive with which he performs his duty 
is not material. He is analogous to a judge, except 
that he must not exceed his jurisdiction. 

In the case of Stewart v. Cooley, 23 Minn. 347, 
the plaintiff brought an action against Cooley, Judge 
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of the Municipal Court, Davenport, clerk of that bourt, 
and others, alleging, among other things, that the 
defendants “willfully and maliciously conspired to¬ 
gether to cause said plaintiff to be charged with, 
complained of, and arrested and imprisoned fot, the 
crime of perjury. * * *” 

i 

Judge Cooley tiled a demurrer, which was sustained 
by the Trial Court, and this action reversejd on 
appeal, the Supreme Court of Minnesota stating, among 
other things: 

“* * * we cannot concur with the fclourt 

below in holding the conspiracy averments here¬ 
inbefore quoted as merely formal and iihmate- 
rial allegations. Under them it would have 
been competent, on the trial, to prove that, prior 
to the institution of the criminal proceedings,, 
the defendant Cooley and the other defendants 
met together, and maliciously and withouUprob- 
able cause actually entered into an agreement 
and conspiracy with each other to prosecute 
plaintiff for perjury, for the sole purpose of 
bringing him into disgrace, and subjecting him 
to arrest and imprisonment, and that each and 
all the acts charged to have been done by the 
defendants, respectively, were done solely in 
pursuance of this agreement, and to carry out 
this common purpose, and not otherwise. It 
cannot be doubted that such a conspiracy^ pre¬ 
viously formed, and carried out by such gross 
perversion and abuse of legal process and pro¬ 
ceedings, would subject all the parties engaged 
in it to liability to the party injured and ag¬ 
grieved. The act of entering into such an agree¬ 
ment was not done in the course of any judicial 
proceeding f or in the discharge of any judicial 
function or duty. * * * The demurrer 

should have been overruled .’* (Italics added.) 

It will be remembered that the plaintiff in this case, 
in the first count of his amended declaration, charges 

that 
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“Yet the defendants, each and all of them, 
well knowing the premises, unlawfully, con¬ 
spired, combined, confederated and agreed to¬ 
gether, each with the other, from, to wit, the 
first day of January, 1934, to and including, 
to wit, the 5th day of November, 1935, for 
the purpose and with the intent of injuring 
the plaintiff in his good name, fame, and credit, 
to bring him into public scandal, infamy and 
disgrace, to cause him to be embarrassed and 
deprived of his liberty, to wholly ruin, oppress 
and damage the plaintiff, and thereby to im¬ 
poverish, oppress and harass him, and to cause 
him to be charged, suspected and believed to be 
guilty of the crimes and offenses hereinafter 
mentioned and set forth, and for the further 
purpose of causing him to be prosecuted crim¬ 
inally in the courts of the District of Columbia, 
without probable cause therefor, and to prose¬ 
cute, maliciously, unlawfully and without prob¬ 
able cause, the plaintiff herein, and to cause 
him to be so prosecuted. 

“And 'in furtherance of said unlawful con¬ 
spiracy, combination, confederacy, and agree¬ 
ment and to effect and accomplish the objects 
thereof, the said defendants, on, to wit, the 8th 
day of January 7 , 1934, * * *” caused plain¬ 

tiff to b6 indicted, and so forth (R. 2, 3). 

Applying the reasoning and decision of the Court in 
Stewart v. Cooley, supra, to this case, we find substan¬ 
tially the same situation. The demurrers of the de¬ 
fendants to plaintiff’s amended declaration admit the 
allegations of conspiracy and the other allegations of 
acts charged to have been done pursuant thereto. Un¬ 
less, therefore, the law affords absolute immunity to 
the defendants, regardless of motive and scope of au¬ 
thority (and we submit that clearly it does not), it 
would be competent for plaintiff, on the trial of this 
cause before a jury, to prove that before having him 
indicted and criminally prosecuted, the defendants’ 
met together and “actually entered into an agreement 
and conspiracy with each other to prosecute plaintiff” 
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for the crimes mentioned in the amended declaration 
“for the sole purpose of bringing him into disgrace, 
and subjecting him to” criminal prosecution. H will 
be noted that the allegations in plaintiff’s amended 
declaration herein are more full and complete than the 
allegations contained in the declaration in the caise of 
Stewart v. Cooley . Therefore, if it became competent 
on the trial in that case to prove the charge of con¬ 
spiracy against Judge Cooley and the others, how much 
more so is it in this case where the allegations are 
more definite and certain and wherein the allegations 
of the specific acts and conduct on the part of the de¬ 
fendants prior to the time they caused plaintiff to be 
indicted are definite and certain and show clearly that 
the defendants could not have been performing any 
public duty or engaged in any act within the scope 
of their authority, even though heads of executive 
departments, when they formed the conspiracy charged. 
The acts of entering into that conspiracy and agree¬ 
ment were not done in the course of any proceeding 
defendants were authorized by law to conduct or in 

i 

the discharge of any function or duty imposed upon 
them by law. Therefore, it would seem not open to 
argument that the demurrers of defendants to the first 
count of the amended declaration should have been 
overruled by the lower Court and the defendants put 
to their proof, if they have any, of the propriety of 
the acts performed by them and that those acts are 
embraced within the limits of their authority as pub¬ 
lic officers. 

| 

Liability of Attorneys for Wrongful Acts! 

i 

It is well settled that attorneys at law, acting in 
good faith at the request and upon the information 
furnished by their clients, are not individually liable 
for damages caused by their acts, but if they proceed 
from motives of malice, they are liable. This rule is 
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exemplified clearly by the decision of the Court in 
Bitmap v. Marsh, 13 Ill. 535, wherein the following 
appears: 


“This was an action on the case brought by 
the plaintiff against the defendants for mali¬ 
ciously suing out a writ of ne exeat against the 
plaintiff, and causing him to be arrested and im¬ 
prisoned thereon.’’ 

The defendants Marsh and Wright were attorneys 
for Jacob Alberts, John R. Moore, etc., of Baltimore. 
Demurrers were interposed by Marsh and Wright to 
the declaration and sustained by the Trial Court. The 
Supreme Court of Illinois reversed that ruling, and 
in the course of its opinion stated: 

“We are of opinion that the demurrer was 
improperly sustained to the first count. That 
count was, that the defendants ‘without having 
any reasonable or probable cause for so doing, 
but contriving and intending to imprison, harass, 
oppress, and injure the said plaintiff, falsely and 
maliciouslv, as the attornevs and solicitors for 
Jacob Alberts and others’ * * * sued and prose¬ 
cuted out of the Circuit Court of Baltimore, 
Maryland, a writ of ne exeat against the plain¬ 
tiff and caused him to be arrested by virtue of 
the same. 

“The rule by which attorneys may be held 
liable for malicious prosecution is clearly laid 
down by Tindall, C. J., in Stockley v. Harnidge, 
34 Eng. C. L. R. 276. It was there held that if 
the attorneys who commenced the suit alleged to 
be malicious, knew that there was no cause of 
action, and knowing this ‘dishonestly and with 
some other ill purpose which the law calls ma¬ 
licious, caused the plaintiff to be arrested and 
imprisoned,’ they were liable. To protect at¬ 
torneys beyond this would be authorizing those 
who are the most capable of mischief to com¬ 
mit the grossest wrong and oppression. * * * 
But when an attorney submits to be made the in¬ 
strument of prosecuting and imprisoning a party 
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against whom he knows his client has no | just 
claim, or cause of arrest, and that the plaintiff is 
actuated by illegal or malicious motives, lie is 
morally and legally just as much liable as if he 
were prompted by his own malice againsi the 
injured party. * * * 

“By applying these principles of responsibil¬ 
ity, we are of opinion that enough is charged 
in this first count to render the attorneys liable. 
* * * The pleading is sufficient and the demurrer 
to the first count was improperly sustained.” 

If defendant Barse, as General Counsel for the Di¬ 
vision of Insolvent Banks of the Treasury Department, 
attempts to escape liability on the ground that hS was 
acting as an attorney for a client, he will find this ave¬ 
nue closed to him under the authority cited abovp, un¬ 
less he establishes a complete defense on a trial df the 
case on its merits, for the amended declaration charges 
in the first count that he entered into a conspiracy 
and that he knowingly and maliciously agreed to in¬ 
jure the plaintiff herein and cause him to be prose¬ 
cuted criminally, without reasonable or probable pause 
and upon charges known by him to be false and untrue. 
But how can defendant Barse claim that in perform¬ 
ing the acts set forth in the declaration, he was act¬ 
ing as an attorney? Who was his client? Certainly, 
the United States was not his client, for the reason 
that he had nothing whatever to do with the detection 
and prosecution of crimes against the Government. 
He seeks to escape liability solely on the ground that 
he was an employee or officer of the United States. 
He does not claim in his demurrer that at the time of 
the commission of the acts charged in the amended 
declaration he was acting within the scope of his au- 
thoritv as such officer of the Government or that he 
was acting as an attorney. He, as well as the other 
defendants, seems to proceed upon the theory that all 
that is required is that one be an officer of the Govern¬ 
ment in order to do anything his fancy dictates* no 
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matter how seriously it may affect another’s rights, lib¬ 
erties and reputation. That this is fallacious, and any 
such theory dangerous to civil and property rights, 
is clearly demonstrated by the authorities cited in this 
brief. 


Sufficiency of Allegations of Malice, etc. 

In the 2nd and 3rd grounds of demurrer, defendants 
O’Connor, Await, Barse and Lyons attack the suffi¬ 
ciency of the amended declaration in respect to the al¬ 
legations of malice, unlawfulness and want of probable 
cause. The defendants Simon, Rover, Goldstein and 
Baldwin present substantially the same contentions. The 
defendants all claim in effect that in order to be suffi¬ 
cient, plaintiff must allege the facts showing malice, 
unlawfulness, and want of probable cause. This is an 
erroneous conception of the law of pleading. If every 
plaintiff were required to meet that situation, it would 
be impossible to set forth sufficient facts to show malice 
and want of probable cause. In actions of libel, al¬ 
legations that the publication was made from motives 
of malice are sufficient. In malicious prosecution cases, 
the allegation that the plaintiff was prosecuted with¬ 
out reasonable or probable cause is all that is required. 
In fact, to set forth the details at length would not be 
good pleading, according to the authorities. 

Struby-Estab rook Mercantile Co. v. Kyes, 9 Colo. 
A. 190, 48, P. 663. 

Benson v. Bacon , 99 Ind. 156. 

O’ Neill v. Johnson , 53 Minn. 439, 55 N. W. 601. 

Wilkerson v. McGehee, 153 Mo. A. 343, 134 S. W. 
595. 

Sutor v. Wood, 76 Tex. 403, 13 S. W. 321. 

Blucher v. Zonker , 19 Ind. A. 615, 49 N. E. 911. 

Wheeler v. Nesbitt , 65 U. S. 544, 16 L. ed. 765, 
767. 

White v. Nichols , 3 How. (U. S.) 266, 11 L. ed. 
591, 599. 

Clark v . Folkers , 1 Nebr. 96, 95 N. W. 328. 


35 


McIntosh v. Demeray, 5 TJ. C. Q. B. 343 (On¬ 
tario). 

Banken v. Locke, 136 La. 155, 158, 66 S. 763. 

In stating the reason for the rule that a general 
averment of want of probable cause, without a state¬ 
ment of the facts which prove or tend to prove that 
averment, is sufficient, the court in Benson v . Bacon, 
supra, resorted to the following language: 

“The want of probable cause is a fact, and it 
is always sufficient to state the facts without 
pleading the evidence which proves the fact. 
* * * It would be impracticable, and indeed al¬ 
most impossible, for a plaintiff to specifically 
set forth the facts constituting want of probable 
cause, for owing to the negative form of the 
fact, it would be necessary for him to anticipate 
and answer every conceivable state of facts that 
might constitute probable cause.’’ 

Cases involving similar principles of law are those 
in which attachments are alleged to have been wrong¬ 
fully sued out. Some of those authorities are: 

Spaids v . Barrett, 57 Ill. 289, wherein the court held 
that a declaration was sufficient which charged substan¬ 
tially that defendants, wickedly and maliciously intend¬ 
ing to injure and ruin the plaintiff and to extort 
money from him, procured the making of an affidavit 
and the issuance of a writ of attachment, and that| they 
knew the statements in the affidavit were false. 


Brown v . Master, 104 Ala. 451, 460, 16 S. 443, where¬ 
in the court said: 

“It would seem that the averment of this count 
that the writ was wrongfully, vexatiously and 
maliciously sued out is the negation of all prob¬ 
able cause, as this averment cannot be true if 
there was probable cause for the believing that 
anyone of the statutory grounds existed.” 

That it is not even necessary to use the words “want 
of probable cause ’’ has been held in a number of 
cases. 
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In that of Cook v. Bratton, 168 Ky. 301, 181 S. W. 
1108, the court held that a petition alleging that de¬ 
fendants charged plaintiff with a crime and that they 
had, and knew they had, no reasonable cause in law 
to believe him guilty of the offense charged, sufficiently 
alleges w~ant of probable cause in spite of the failure 
to use the words “probable cause.” 

In Cairns v. Moore, 194 Ala. 102, 69 S. 579, it was 
held that in an action for malicious prosecution a com¬ 
plaint which characterized the act as being wrongful, 
malicious, and vexatious, was sufficient to negative the 
existence of probable cause. 

That defendant “acted maliciously” is sufficient in 
an action for malicious prosecution. 

O’Neill v. Johnson, supra . 

Clark v. Folkers, supra . 

Sutor v. Wood, supra. 

In Ontario, the allegation that defendant maliciously 
sued the plaintiff w~as held to be sufficient. 

McIntosh v. Demeray, supra. 

Allegations importing malice -without averring it 
specifically have been held sufficient, such as that de¬ 
fendant caused plaintiff’s arrest “to carry out his 
wicked and malicious designs, and to harass and annoy 
petitioner.” 

Banken v. Locke , 136 La. 155, 158, 66 S. 763. 

The allegation that an attachment was sued out 
wrongfully, fraudulently, and in order to oppress and 
injure plaintiff, was held to be equivalent to an aver¬ 
ment that it w^as sued out maliciously in the case of 
Forrest v. Collier, 20 Ala. 175, 178. 

In libel cases, where the pleadings are somewhat 
similar to those in actions for malicious prosecution, 
the charge in the declaration that the publication was 
made maliciously or from motives of malice always has 
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been considered sufficient. The following appears in 
the case of White v. Nichols, 3 How. (U. S.) 266, l|L L. 
ed. 591, 599: ! 

4 ‘Before proceeding more particularly to con¬ 
sider the rulings of the court upon these instruc¬ 
tions, it may be proper to animadvert upon a 
point of pleading which was incidentally raised 
in the argument for the defendants in error; 
which point was this: That, assuming the pub¬ 
lication declared on as a libel to be one w[hich 
would be prima facie privileged, the circum¬ 
stances which would render it illegal, in other 
words, the malice which prompted it, must be 
expressly averred. Upon this point the cburt 
will observe, in the first place, that in cases;like 
the one supposed in argument, they held, that 
in describing the act complained of, the word 
4 maliciously ’ is not indispensable to characterize 
it; they think that the law is satisfied with 
words of equivalent power and import; thusj for 
instance, the word ‘falselv’ has been held to be 
sufficiently expressive of a malicious intent, as 
will be seen in the authorities cited (2 Saund. 
242a, Note 2). But the declaration in each of 
these cases charges the defendants, in terms, ;with 
maliciously and wickedly intending to injure the 
plaintiff in his character, and thereby to effect 
his removal from office, and the appointment of 
one of the defendants in his stead; and with 
that view, with having falsely, wickedly, and ma¬ 
liciously composed and published, and halving 
caused to be composed and published a false, 
malicious, and defamatory libel concerning the 
plaintiff, both as a citizen and an officer, j The 
averments in these declarations appear to: the 
court, in point of fact, to be full up to the re¬ 
quirement insisted on, and to leave no rooiri for 
the criticism attempted with respect to tlfem” 
(italics added). 

An examination of the amended declaration in: this 
case discloses that the acts of the defendants are char¬ 
acterized by the use of the words “unlawfully” (1^. 2), 
“without probable cause therefor,” “maliciously, un- 





lawfully and without probable cause” (R. 3), 44 falsely, 
maliciously and without reasonable or probable cause 
whatsoever” (R. 3, 4, 7), 44 said charges were made by 
the defendants from motives of malice” (R. 8), 

4 4 falsely, maliciously and without reasonable cause 
whatsoever” (R. 9, 10, 14), 44 wrongfully and unjustly 
and without any reasonable or probable cause what¬ 
soever” (R. 8, 15), 4 4 there was no reasonable or prob¬ 
able cause for the prosecution of plaintiff thereunder” 
(R. 16), the charges against plaintiff wrere “false and 
untrue, and were known to the defendants to be false 
and untrue” and were made 44 from motives of malice” 
(R. 16). 

From these allegations, which are not dissimilar to 
those in White v. Nichols, it would appear that the 
amended declaration of plaintiff herein is 44 full up” to 
the requirements of good pleading in cases of this kind. 
In fact, to include the facts and circumstances sur¬ 
rounding actions charged to have been malicious has 
been held to be bad pleading and that such allegations 
will be stricken out on motion. 

Solis v. Manning, 37 How. Pr. (N. Y.) 13. 
Dauchey v. Salisbury, 29 Conn. 124. 

O’Neill v. Johnson, 53 Minn. 439, 55 N. W. 601. 

Malice is primarily, or in its common acceptation, a 
state of mind, involving some intent. 

Black’s Law Diet. 

In the case of Cobb v. Garlington (Tex. Civ. A.), 
193 S. W. 463, 467, the court said: 

44 The term 4 malice’ * * * does not import 
necessarily hatred, ill will, anger, wrath, or vin¬ 
dictiveness, but need be no more than the an¬ 
tithesis of good faith.” 

From the foregoing authorities, and in the very na¬ 
ture of things, it is maintained that the amended decla¬ 
ration in this case is not open to serious criticism on 
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the ground that the allegations of want of probkble 
cause and malice state mere conclusions of law land 
not facts. If an attempt were made to describe inj de¬ 
tail the acts and conduct of the defendants and each 
of them which indicated a state of mind showing 
malice the declaration would be extremely voluminous. 
Furthermore, to set forth all the facts tending to sjiow 
want of probable cause for the acts of defendants 
complained of by plaintiff herein would require the 
pleading of all the evidence offered in the criminal case 
in the court below resulting in an acquittal of ! the 
plaintiff here. Naturally, the rules of pleading require 
only the statement of ultimate facts, and that require¬ 
ment is satisfied by the use of the w^ords “falsely, 
maliciously, unlawfully, and without reasonable or prob¬ 
able cause.” Under a denial of those charges, thej de¬ 
fendants would be entitled to offer in evidence Such 
facts as they might have tending to show that they 
acted from good motives rather than bad ones, and 
that there was reasonable and probable cause for! the 
indictments mentioned in the pleadings herein. 

Individual Liability of Defendants. 

The amended declaration in this case charges the de¬ 
fendants in specific and definite terms in the first count 
with having entered into a conspiracy to ruin the 
plaintiff by having him falsely indicted and prosecuted 
criminallv. In the second count, the defendants are 
charged with having actually prosecuted the plaintiff 
maliciously without reasonable or probable cause. By 
their demurrers, the defendants admit these allegations, 
but they say, in effect, “At the time of the commission 
of these grievances we were officials and employees 
of the Government, and, although our motives were 
bad, we are immune from civil liability for the dam¬ 
ages caused by our wrongful conduct.” They do not 
even claim in their demurrers that they were acting 
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within the scope of their authority or that the court 
will take judicial notice of the extent of their author¬ 
ity, but content themselves with relying on the fact 
that they are Government officers and employees. 

It is the right of every private citizen to prefer 
criminal charges against his neighbor and have him 
indicted. If, 1 however, he conspires with others to 
prefer false charges, or does prefer those false charges, 
then he lays 1 himself open to prosecution civilly for 
damages for the wrong he has done. The mere fact 
that such citizen is an employee or officer of the United 
States Government does not relieve him of civil lia¬ 
bility for such false and unfounded criminal charges 
against his neighbor. In order to escape liability, he 
must show’ that w’hen he made the criminal charges 
he w’as acting within the scope of his duties as a 
Government officer or employee, and, unless he is the 
head of an executive department, he must further show 
that he w'as not acting maliciously or corruptly. None 
of the defendants in this cause are heads of execu¬ 
tive departments, and, therefore, under the authorities 
w’e have cited, they must show’, if they wish to escape 
civil liability for the damages they have caused to 
plaintiff, that they w’ere acting within the scope of 
their official duties and not maliciously or corruptly. 
The amended declaration charges them, as private 
citizens, with having maliciously, falsely, and without 
reasonable or probable cause damaged the plaintiff, w’ho 
theretofore w’as a respected citizen of unimpeachable 
reputation. By their demurrers, they admit these al¬ 
legations. They ask the court to go outside the record 
and take judicial notice of their capacities as officers 
and employees of the Government, but they do not ask, 
and they make no showing upon wrhich to base such a 
request, that the court judicially determine that 
they w’ere acting within the scope of their official 
duties at the time of committing the grievances 
complained of. Therefore, they admit that they were 
not so acting, and by that admission they place them- 
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selves on the same footing as every other private citi¬ 
zen in like circumstances. It becomes incumbent up¬ 
on them, therefore, in order to escape liability for their 
damaging acts, to show that they acted in good faith 
upon reasonable and probable grounds. The rules pre¬ 
vailing in the trial of law actions in this jurisdiction 
require that such showing be made in a plea to the 
declaration of the plaintiff, in order that the plaintiff 
may be apprised of and be prepared to meet, if pos¬ 
sible, the contentions of the defendants. We subinit, 
respectfully but forcibly, that, for the reasons giVen, 
defendants must plead to the amended declaration in 
this cause, and that the demurrers they have interposed 
should have been overruled bv the court below. 

Extent of Official Authority Question of Fact. 

i 

Since the statutes of the United States vest in the 
Attorney General and officials appointed by him the 
power and duty of detecting and prosecuting crimes 
against the United States and, so far as we have been 
able to ascertain, no statutory provision authorizes 
or empowers any other government officers or em¬ 
ployees to engage in such pursuits as a part of their 
duties, the defendants in this action will have to estab- 

7 # I 

lish the facts upon which they rely to show that they 
were acting within the scope of their duties when they 
performed the acts complained of, if they hope tci es¬ 
cape civil liability for damages. Whether or not| the 
facts they rely upon properly constitute a part of their 
duties and whether such facts are true are questions 
to be determined, under our system of trials in this 
country, by a jury. Likewise, it is for the jury to de¬ 
termine whether or not the defendants were acting in 
good faith and not from motives of malice when jthey 
performed the damaging acts, of which complaiht is 
made. How can these questions be determined other¬ 
wise? Certainly they are not properly to be decided 
by the court. 
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Furthermore, the question of whether or not the par¬ 
ticular acts complained of were within the scope of the 
duties and authority of the defendants seems to be one 
of fact and not of law. If one of fact, the jury must 
decide, and if one of law, it is respectfully pointed out 
that in the present state of the case there is nothing 
before the court to enable it to decide that question, 
particularly in the absence of statutory authority defin¬ 
ing and pointing out the limits of the authority and du¬ 
ties of the defendants, and also in view of the fact 
that the acts complained of fall within the classifica¬ 
tion of detection and prosecution of crimes against the 
Government, a duty confided by statute to entirely 
different officers of the Government. 

We, therefore, insist upon the right of the plaintiff 
in this case to submit his controversy to a jury for its 
determination. 


Conclusion. 

In the present state of the record, the defendants, 
by their demurrers, admit that the plaintiff, prior to 
their acts, enjoyed a good reputation and was an 
honored and honorable citizen. Naturally, he feels 
that he has been grievously wronged and irreparably 
injured in his good name and reputation—things that 
money cannot replace, but upon which the law puts 
a price by providing a civil action for damages against 
the wrongdoer. It is the purpose of the law to protect 
the rights of every citizen. 

Over the Tenth Street entrance to the building oc¬ 
cupied by the law department of our Government 
there appears, imperishably cut into the granite blocks 
comprising a part of that imposing edifice, the in¬ 
scription : 

“ Justice is the great interest of man on earth. 

Wherever her temple stands, there is a founda- 
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tion for social security, general happiness, and 
the improvement and progress of our racej” 

Noble sentiments, those! “Justice is the great iiiter- 
terest of man on earth.” What do those words mean? 

i 

In the consideration of this case and the application 
of that sentence to it, it may not be amiss to inquire 
as to just what was the object and purpose of gov¬ 
ernment in organized society from the very earliest 
dawn of authenticity down to the present time. |Vas 
it not for the purpose of doing justice to members of 
society? 

It may be possible that some of the uncivilized and 
barbaric people of past ages enacted barbaric laws! for 
the purpose of destruction of an enemy tribe orj an 
enemy people, but we doubt if even an uncivilized peo¬ 
ple ever enacted a law of any kind for the wanton 
destruction of either the character or property ^f a 
respected and honorable member of the tribe or a Iciti- 
zen of the country governed. Yet it would seem, if! the 
defendants are right and the court below is correct 
in its decision, that there is a law in this land for [that 
very purpose, and that it has been invoked by j the 
defendants to the irreparable damage, injury andwifong 
of the plaintiff. W’e hope this is not so, because, in 
order to reach that result, the doctrine of immunity of 
government officials from civil liability for willful land 
wanton acts must be so enlarged as to encourage j the 
abuse of “that official power which the great Mar¬ 
shall declared would be abused wherever authority |was 
reposed.” 

ScJieer v. Moody, et aL, 48 F. (2d) 327, 330.j 

We believe the rule to be correctly stated, both With 
respect to cases of this kind and other actions j for 
damages, that 

i 

“Whenever a person sued sets up a defense 
that he was an officer or an employee of! the 









government acting under color of law, it plainly 
devolves upon him to show that the law which 
he invokes authorized the act in question to be 
done, and that he acted in good fiaith. * * 

Flanders v. Tweed, 16 Wall. 504, 21 L. ed. 389, 
393. 

Under all the circumstances of this case, the judg¬ 
ment of the lower court should be reversed and the 
cause remanded, with directions to overrule the de¬ 
murrers of the defendants, and to require them to plead 
to the amended declaration. 

Respectfully submitted, 

RICHARD L. MERRICK, 
Attorney for Appellant, 
WADE H. COOPER, 

Pro Se . 
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STATEMENT OF FACTS. 

This case turns upon the pleadings and such facts in 
connection therewith as may be judicially noticed by 
the court or conceded by the parties. The amehded 
declaration filed by appellant contained two counts, one 
involving conspiracy, and the other malicious prosecu¬ 
tion. Appellees demurred to the amended declaration. 
The court sustained the demurrers. The correctness 
of the trial court’s action in that respect is the question 
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before this court for review. Summaries of the aver¬ 
ments contained in the pleadings have been made by 
appellant, and by the other appellees filing separate 
briefs, and hence a restatement or repetition in that re¬ 
spect is unnecessary here. Reference to such portions 
of the pleadings or demurrers as may be deemed ger¬ 
mane to the particular point under discussion will be 
made at appropriate places in this brief. 

n. 

QUESTIONS PRESENTED, AS INDICATED BY 

APPELLANT’S BRIEF. 

The discussion in this brief will be directed toward 
answering the questions presented to this court by ap¬ 
pellant in his brief. The questions thus presented are: 

(From p. 11 of appellant’s brief) 

“The question, therefore, clearly arises, as to 
whether the defendants O’Connor, as Comptroller 
of the Currency, Baldwin, as Receiver of The Com¬ 
mercial National Bank, Await, as Deputy Comp¬ 
troller of the Currency, Barse, as General Counsel 
for the Division of Insolvent Banks of the Trea¬ 
sury Department and General Counsel for the 
Comptroller of the Currency, and Lyons, as Dep¬ 
uty Comptroller of the Currency, had any jurisdic¬ 
tion whatsoever to initiate, cause to be initiated, or 
to prosecute or cause to be prosecuted, a criminal 
proceeding against plaintiff herein or any other 
citizen of the United States. The case turns on 
whether the defendants were or were not acting 
within the scope of their authority when the griev¬ 
ances complained of were committed (Italics 
inserted) 

(From p. 21 of appellant’s brief—referring to 
the case of Yaselli v. Goff, 12 Fed. (2d) 396) 
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‘ ‘ Therefore, it will be seen that, when analyzed, 
that case adheres to the announced doctrine that in 
order to escape liability, the prosecuting officer 
must have had jurisdiction to perform the dpts 
complained of, and if he did, then his motives be¬ 
come immaterial . If he had no jurisdiction, then 
he is liable the same as any other citizen.” (Ital¬ 
ics inserted) 

m. 

SUMMARY OF ARGUMENT. 

i 

i 

Appellees herein, responding to, and answering, the 
foregoing questions or issues propounded by appellant, 
will endeavor to establish that they did have jurisdic¬ 
tion to initiate and cause to be initiated the criminal 
proceedings against plaintiff referred to in his declara¬ 
tion ; that in so doing, they were acting within the scope 
of their authority; and that in thus acting, within the 
scope of their authority and in the line of their duties, 
their “motives become immaterial”, and they are not 
personally liable in damages to appellant. More spe¬ 
cifically appellees submit that the record, in the lighi of 
facts of which this court properly takes judicial notice, 
and of the facts conceded by the parties to the action, 
demonstrate conclusively, under the law applicable 
thereto, that: 

A. At and during the time of the acts complained; of, 
J. F. T. O’Connor was Comptroller of the Currency of 
the United States, and appellees F. G. Await, Gibbs 
Lyons, and George P. Barse, were subordinate officials 
in the office of, and under the jurisdiction and direction 
of, the Comptroller of the Currency, and all of said ap¬ 
pellees were engaged in the performance of duties Con¬ 
ferred by law upon the Comptroller of the Currency. 
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B. At and during the time of the acts complained of: 

(1) The Comptroller of the Currency was charged by 
law with the duties of supervision and visitation of na¬ 
tional banks, and the administration and liquidation of 
national banks in receivership. 

(2) The criminal prosecutions complained of by ap¬ 
pellant in his declaration were alleged violations of the 
national banking laws. 

(3) It was the duty of the Comptroller of the Cur¬ 
rency and of appellees as employees of his office under 
his supervision and direction, to report to the proper 
officials of the Department of Justice, including United 
States attorneys, any and all apparently criminal viola¬ 
tions of the laws relating to national banks, and to aid 
and participate in the prosecution of said apparent vio¬ 
lations, including appearance before the Grand Jury to 
submit to the Grand Jury such facts as seemed to be 
pertinent to such violations. 

C. The acts complained of, having been performed 
by appellees during the course of, and within the scope 
of, their official duties, the motives of appellees were 
immaterial, and personal liability of appellees in dam¬ 
ages to appellant did not result. 

IV. 

ARGUMENT. 

A. At and during the time of the acts complained of, 
J. F. T. 0 ’Connor was Comptroller of the Currency 
of the United States, and appellees F. G. Await, 
Gibbs Lyons, and George P. Barse, were subordi¬ 
nate officials in the office of, and under the jurisdic¬ 
tion and direction of, the Comptroller of the Cur- 
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rency, and all of said appellees were engaged in the 
performance of duties conferred by law upon the 
Comptroller of the Currency. j 

Appellant, on pages 7, 8 and 9 of his brief, states: 

(Page 7 of appellant’s brief) “It is not contended 
that the Court below did not have authority ind 
power to take judicial notice of the official capacity 
of the various defendants, with the exception! of 
defendant Simon, * * *. j 

* * * • * * * 

(Page 8 of appellant’s brief) “Since the Court ivill 
take judicial notice of the official capacities of the 
principal defendants herein, likewise it will take 
judicial notice of the extent of their authority and 
the scope of their duties. (Italics inserted) 

* # # * # # * 

(Pages 8 and 9 of appellant’s brief) “It is be¬ 
lieved, however, to be proper to state herein the 
several capacities of the various defendants at the 
tunes mentioned in the amended declaration , which 
are as follows: (Italics inserted) 

“ J. F. T. O’Connor was Comptroller of the Cur¬ 
rency of the United States. 

“Robert C. Baldwin was receiver of The Com¬ 
mercial National Bank of Washington, District of 
Columbia. 

“George P. Barse w r as General Counsel for the 
Division of Insolvent Banks, Treasury Depart¬ 
ment, and since February 4, 1936, has been and 
now is General Counsel for the Comptroller of the 
Currency. 

I 

“Gibbs Lyons was Deputy Comptroller of the 
Currency of the United States. 

“F. G. Await was Deputy Comptroller of the 
Currency of the United States. 
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“Samuel C. Simon was an agent and investiga¬ 
tor of the Bureau of Investigation, Department of 
Justice of the United States. 

“Leo A. Rover was United States Attorney for 
the District of Columbia. 

“Irving Goldstein was an Assistant United 
States Attorney for the District of Columbia.’’ 

The foregoing concessions by appellant would seem 
to be sufficient for the purposes of this case on the 
points thereby covered. The following cases amply 
support the concessions: Keyser v. Hits, 133 U. S. 138, 
33 L. Ed. 531,10 S. Ct. 290; Weiizel v Brown, 224 Mass. 
190,112 N. E. 945; MacKusick v. Johnson , 3 Fed. (2d) 
398; Roth v. Baldwin , 74 Fed. (2d) 1003, certiorari de¬ 
nied, 295 U. S. 737. 

B. At and during the time of the acts complained of: 

(1) The Comptroller of the Currency was 
was charged by law with the duties of supervision 
and visitation of national banks, and the adminis¬ 
tration and liquidation of national banks in receiv¬ 
ership. 

(2) The criminal prosecutions complained of by 
appellant in his declaration were alleged violations 
of the national banking laws. 

(3) It was the duty of the Comptroller of the 
Currency and of appellees as employees of his of¬ 
fice under his supervision and direction, to report 
to the proper officials of the Department of Justice, 
including United States attorneys, any and all ap¬ 
parently criminal violations of the laws relating to 
national banks, and to aid and participate in the 
prosecution of said apparent violations, including 
appearance before the Grand Jury to submit to the 
Grand Jury such facts as seemed to be pertinent to 
such violations. 
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DISCUSSION. 

j 

(1) The Comptroller of the Currency was charged by 
law with the duties of supervision and visitation 
of national banks, and the administration ajnd 
liquidation of national banks in receivership. 

In support of the foregoing, attention is directed to 
the following cases and statutes: 

Altman v. McClintock, 20 Fed. (2d) 226, 231: 

4 4 Closely related to this theory is the strong and 
repeated pronouncement by the courts, that Con¬ 
gress has by the National Banking Act established 
a full and complete system for the administration 
of the National Banking Act in itself in which the 
Comptroller has been vested with general adminis¬ 
trative powers and duties, even though they may 
be judicial in character.” (Page 231; italics in¬ 
serted) 

j 

United States v. Weitzel, 246 U. S. 533, 540: 

4 4 The Comptroller of the Currency is charged 
with the duty of supervising national banks. When 
he deems it necessary to take possession of the as¬ 
sets of a bank and assume control of its operatibns, 
he appoints a receiver under Rev. Stats., Section 
5234.” (Page 540) 

Section 5234, U.S.R.S., (U.S.C., Title 12, Section 
192 ): | 

At the time of the acts complained of, the Commercial 
National Bank of Washington, D. C., was in receiver¬ 
ship. Various Sections of the national banking laws 
provide for the appointment of a receiver and make 
reference to Section 5234 of the United States Revised 

i 

i 

i 


i 

I 
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Statutes for the procedure in connection with such re¬ 
ceivership. Said Section provides: 

“Such receiver, under the direction of the Comp¬ 
troller, shall take possession of the books, records, 
and assets of every description of such association, 
collect all debts, dues, and claims belonging to it, 
and, upon the order of a court of record of compe¬ 
tent jurisdiction, may sell or compound all bad or 
doubtful debts, and, on a like order, may sell all 
the real and personal property of such association, 
on such terms as the court shall direct; * * *. 
******* 

“Such receiver shall pay over all money so made 
to the Treasurer of the United States, subject to 
the order of the Comptroller, and also make report 
to the Comptroller of all his acts and proceedings.” 
(Italics inserted) 

United States v. Weitzel, supra : 

4 4 The receiver, unlike a president, director, cash¬ 
ier, or teller, is an officer, not of the corporation, 
but of the United States. In re Chetwood, 165 
U. S. 443, 458. As such he gives to the United 
States a bond for the faithful discharge of his du¬ 
ties; pays to the Treasurer of the United States 
moneys collected; and makes to the Comptroller 
reports of his acts and proceedings. Rev. Stats., 
Section 5234 . 77 (Page 541) 

More specifically as to the duties of examination and 
supervision incident to the visitatorial powers of the 
Comptroller of the Currency over national banks, see 
the discussion in subdivision (3) of this section of the 
brief, ( infra pp. 11 to 14), and particularly Guthrie v. 
Harkness therein refered to ( infra p. 12). 




(2) The criminal prosecutions complained of by appel¬ 
lant in his declaration were alleged violations of 
the national banking laws. 

The amended declaration of appellant avers (Rec¬ 
ord, pp. 3, 4, 10, 11) that the prosecutions preferred 
against him by appellees were for alleged violations of 
Section 5209, U. S. R. S. (Title 12, Section 592 U. S. j0-)- 
A copy of said section in the form then in force is set 
forth in the Appendix hereto at page 45. It will be 
noted from examination of said statute that all of | the 
acts therein prohibited were offenses against the na¬ 
tional banking laws. Said statute was originally Sec¬ 
tion 55 of Chapter 106 of the Act of June 3, 1864 (13 
Stat. L. 116) and was then, and ever since has been, 
part of the national banking laws. 


(3) It was the duty of the Comptroller of the Currency 
and of appellees as employees of his office under 
his supervision and direction to report to the 
proper officials of the Department of Justice, in¬ 
cluding United States attorneys, any and all ap¬ 
parent criminal violations of the laws relating 
to national banks, and to aid and participate in 
the prosecution of said apparent violations^ in¬ 
cluding appearance before the Grand Jury to sub¬ 
mit to the Grand Jury such facts as seemed to 
be pertinent to such violations. 


Appellant contends in his brief (pp. 11,15,18,41) that 
appellees had no duty or authority to initiate or prose¬ 
cute appellant or anyone else for violations of Section 
5209, U. S. R. S. and did not have authority to appear 
before the Grand Jury in furtherance of such prosecu¬ 
tion and consequently that the acts of appellees com- 
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plained of in that respect were entirely outside of, in 
excess of, and beyond the scope of, the official duties of 
appellees. He bases these contentions on the major 
premise that the detection and prosecution of crimes 
against the United States under said section is vested 
solely and exclusively in the Attorney General, from 
which he reasons and draws the false conclusion that 
this necessarily excludes, and renders illegal, any par¬ 
ticipation by appellees in the detection and prosecution 
of said offenses and in appearing before the Grand 
Jury in connection therewith. Appellant’s reasoning is 
so unsound in reaching this conclusion, and the conse¬ 
quences resulting from the adoption and application of 
his conclusion from his major premise are so absurd 
and so contrary to established practice and procedure 
in the prosecution of criminal offenses, that it would 
almost seem unnecessary to refute his contentions by 
discussion. Under the position thus taken by appel¬ 
lant, no one but the Attorney General and his assistants 
could engage in the detection of crime or have any part 
whatsoever in its prosecution; neither private citizens 
nor officials of other branches of the government could 
investigate or report crimes or appear before the 
Grand Jury as witnesses or otherwise, or take any part 
whatsoever in the prosecution of criminal offenses; 
neither the head of a department nor any officer or 
employee under his direction and supervision, could 
take any steps to determine whether or not a crime had 
been committed in connection with the matters en¬ 
trusted to the administration of the executive officer as 
head of a department or bureau, nor, if they acciden¬ 
tally discovered that a crime had been committed, could 
they even report the matter to the Attorney General or 
to a United States attorney or appear as a witness 
before the Grand Jury, etc. 
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However, notwithstanding the obvious unsoundness 
of appellant’s position in this respect, appellees will 
now endeavor to demonstrate that the acts charged 
against them by appellant and for which he seeks to 
recover personal damages, were necessarily performed 
within the scope of the duties imposed upon thenji by 
law. 

Bearing in mind from the previous discussion (supra 
7-8) that the supervision of national banks and the 
administration of national banking laws relating to 
said banks, are vested by law in the Comptroller off the 
Currency, it should be noted, in the first place, that the 
national banking laws and the court decisions constru¬ 
ing the same, specifically impose upon the Comptroller 
of the Currency the duties of examining and investigat¬ 
ing the operations of said banks, and of the officers 1 and 
employees of said banks engaged in said operations, 
and of taking appropriate action by way of either crim¬ 
inal or civil prosecution where such investigation dis¬ 
closes violations of law. 

Section 5211, U. S. R. S. (Title 12, Section 161 U. S. 
C.) requires all national banks to render not less than 
three reports to the Comptroller of the Currency each 
year, exhibiting in detail the resources and liabilities 
of the bank, and such special reports as the Comp¬ 
troller may from time to time require. If any officers, 
directors, agents, or employees of any such bank make 
a false report to the Comptroller as to the condition of 
the bank, they are liable criminally therefor under Sec¬ 
tion 5209, XL S. R. S. (Title 12, Section 592 U. S. C.). 
Section 5240, U. S. R. S. (Title 12, Section 481 U. S] C.) 
provides for the examination of national banks by the 
Comptroller of the Currency through examiners for 
that purpose appointed, said examiners being required 
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to make a full and detailed report of the condition of 
the bank. Said Section 5209, U. S. R. S. also provides 
that any officer, director, agent, or employee of a na¬ 
tional bank who embezzles, abstracts or wilfully mis¬ 
applies any of the monies, funds, or credits of such 
bank shall be criminally liable. Section 5239, U. S. R. 
S. (Title 12, Section 93 U. S. C., Appendix, Page 46) 
provides in substance that where the directors of any 
national bank shall knowingly violate, or knowingly 
permit any of the officers, agents or employees of the 
bank to violate any of the provisions of the national 
banking laws, the rights, privileges and franchises of 
the bank shall be thereby forfeited, such forfeiture to 
be determined in a suit to be brought by the Comp¬ 
troller of the Currency, in his own name, in the proper 
court of the United States. Section 77, Title 12, U.S.C., 
provides proceedings for the removal of any officer or 
director of a national bank “whenever, in the opinion 
of the Comptroller of the Currency” said officer or 
director has, after warning from the Comptroller, con¬ 
tinued to violate the banking laws or continued to en¬ 
gage in unsafe or unsound banking practices. 

In construing the national banking laws and the su¬ 
pervision of the Comptroller of the Currency over na¬ 
tional banks and their operations, and the visitatorial 
rights and duties imposed upon him in that connection, 
the Supreme Court of the United States, in Guthrie v. 
Harkness, 199 U. S. 148, said: 

“It is true that for some purposes a national 
bank is a public institution, notwithstanding it is 
the subject of private ownership. It may issue 
bills, which circulate as part of the currency of the 
country. It is subject to examination and in a 
large measure to the supervision of the Comp¬ 
troller of the Currency. It is examined at stated 
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periods, and may be the subject of special examina¬ 
tion by order of the Comptroller.’’ 

• #**##* 

“At common law the right of visitation was ex¬ 
ercised by the King as to civil corporations and 
as to eleemosvnarv ones bv the founder or ddnor. 

V V 

1 Coolev’s Blackstone, 481. ‘In the United States 

mt 7 

the legislature is the visitor of all corporations 
created by it , where there is no individual founder 
or donor, and may direct judicial proceedings 
against such corporations for such abuses ne¬ 
glects as would at common law cause forfeiture of 
their charters.’ 1 Cooley’s Blackstone, 482, note. 

“In the case before us the Supreme Court of 
Utah quotes from Merrill on Mandamus as fol¬ 
lows : 

‘Visitors of corporations have power to keep 
them within the legitimate sphere of their opera¬ 
tions, and to correct all abuses of authority, afid to 
nullify all irregular proceedings. In America there 
are very few corporations which have private; visi¬ 
tors, and in the absence of such, the State is the 
visitor of all corporations.’ ” 

# # * * # * * 

“The right of visitation being a public right, ex¬ 
isting in the State for the purpose of examining 
into the conduct of the corporation with a view to 
keeping it within its legal powers, Congress had in 
mind in passing this section that in other sections 
of the law it had made full and complete provision 
for investigation by the Comptroller of the Cur¬ 
rency and examiners appointed by him, and, au¬ 
thorizing the appointment of a receiver, td take 
possession of the business with a view to winding 
up the affairs of the bank. It was the intention 
that this statute should contain a full code of pro¬ 
visions upon the subject , and that no state law or 
enactment should undertake to exercise the! right 
of visitation over a national corporation, tfxcept 
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in so far as such corporation was liable to control 
in the courts of justice , this act teas to be the f u! 
measure of visitorial power.” (Pages 157, 158, 
159; Italics inserted.) 

Since it is clearly obvious from the foregoing that 
Congress intended that the Comptroller of the Cur¬ 
rency, as part of his duties, should supervise and also 
investigate and examine the operations of national 
banks and the acts of their officers and employees in 
connection therewith, it would seem necessarily to fol¬ 
low that where such examination and investigation dis¬ 
closes apparently criminal violations of national bank¬ 
ing statutes, the Comptroller is under an absolute duty 
to report such apparent violations, and the facts in con¬ 
nection therewith, to the prosecuting authorities, that 
is to say to the Attorney General or his United States 
attorneys, and that the action of the Comptroller in 
that respect would clearly have “more or less connec¬ 
tion with the general matters committed by law to his 
control or supervision” (Quoted from Spalding v. 
Vilas , 161 U. S. 483, 498). The Attorney General has 
specifically ruled on several occasions that the depart¬ 
mental official is under duty to report apparently crim¬ 
inal violations and to cooperate in the prosecution of 
same. Thus, in 21 Op. Atty. Gen. 133, this language 
was used: 

“If there is reason to suppose that acts coming 
to the attention of another Department are crim¬ 
inal in their nature, it is the duty of that Depart¬ 
ment to report these acts to the proper officials of 
the Department of Justice. It becomes, then, the 
dutj- of this Department to consider whether or not 
the matter should be brought to the attention of 
the courts. Criminal prosecutions are conducted 
by U. S. attorneys, who are officers of this De- 
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partment and who are under the supervision, in 
nearly all matters, of the Attorney General. * 
The question presented to you in cases like that of 
Cutajar, and to me in most cases, where prosecu¬ 
tions for crime are under consideration, is whether 
there is sufficient probability of securing a vefdict 
to warrant a prosecution.’’ (P. 134) 

Again in 21 Op. Atty. Gen. 509, the Attorney General 
said: 

“The question whether or not to commence a civil 
action or criminal prosecution is one which hiust, 
ordinarily at least, be decided by some officer of the 
Department of Justice. If any other Department of 
the Government is informed of facts which seem to 
require such action to he taken , its duty is to com¬ 
municate them, together with any suggestions 
which it desires to make, to the Department of 
Justice. The Attorney General, therefore, i^ not 
authorized to give a legal opinion under thes^ cir¬ 
cumstances, but his duty is to consider the question 
(not always one of pure law) whether it is ad¬ 
visable to commence litigation.” 

i 

To the same effect see: 20 Op. Atty. Gen. 702, 714; 21 
Op. Atty. Gen. 6, 369; 37 Op. Atty. Gen. 468. 

The case of United States v. Birdsall, 233 U. S. 223, 
is directly in point, by close analogy, concerning the 
duty of a Department, or the head of a Bureau of a 
Department, to report criminal violations to thq De¬ 
partment of Justice. It appears from the case that 
the office of the Commissioner of Indian Affairs was 
established by Congress as an administrative agency 
under the authority of the Secretary of the Interior, 
for the purpose of executing the policy of the govern¬ 
ment toward the Indians and the enforcement of the 
liquor laws designed to protect the Indians. Certain 
agents and employees of the Commissioner of Ihdian 
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Affairs were prosecuted for having accepted bribes 
in connection with performance of their official duties 
incident to making reports to the Commissioner of In¬ 
dian Affairs relating to a certain case where there had 
been a conviction of third parties for violation of the 
liquor laws designed to protect the Indians. The in¬ 
dictment against the agents and employees of the Com¬ 
missioner for accepting bribes, referred, among other 
things, to the fact that the Commissioner of Indian 
Affairs, 

“in the performance of his official duty, as pro¬ 
vided by the rules and regulations and established 
usages and practices and requirements of the said 
Department of the Interior, and as provided by 
law, vras charged with the duties of assisting in 
the enforcement of the laws of the United States 
in reference to the liquor traffic affecting Indians, 
and particularly with the duty, when requested so 
to do, of advising and making recommendations to 
any judge before whom any prosecutions on the 
said subject may have been tried, and the United 
States attorney or other officer by whom the said 
prosecution had been conducted, concerning the 
effect upon the enforcement of the said law, of any 
proposed leniency or clemency in connection with 
the punishment of the persons found guilty of of¬ 
fenses thereunder.’’ (Opin. Page 229; Italics in¬ 
serted.) 

The Supreme Court, in referring to the duty of the 
Commissioner of Indian Affairs, and of his employees, 
in aiding the enforcement of the law, and in reporting 
to the United States attorney and the Department of 
Justice, concerning criminal offenses and the prosecu¬ 
tion thereof, pointed out that the duties of the Com¬ 
missioner and of his employees in that respect were 
not necessarily covered by specific provision of stat- 
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utes and that such duty was incident to carrying out 
the policy of the government, and the general duties 
imposed upon the Commissioner, in the supervision 
and administration of the affairs of the Indians. In 
this connection the Court said: 

“To constitute it official action, it was not neces¬ 
sary that it should he prescribed by statute; it was 
sufficient that it was governed by a lawful require¬ 
ment of the department under whose authority the 
officer was acting. Rev. Stat., Sec. 161; Benson 
v. Henkel, 198 U. S. 1, 12; Haas v. Henkel, 216 
U. S. 462, 480. Nor was it necessary that the re¬ 
quirement should be prescribed by a written rule 
or regulation . It might also be found in an estab¬ 
lished usage which constituted the common law 
of the department and fixed the duties of; those 
engaged in its activities. United States v.jMac- 
daniel, 7 Pet. 1,14. In numerous instances, duties 
not completely defined by written rules are clearly 
established by settled practice, and action jtaken 
in the course of their performance must re¬ 
garded as within the provisions of the abovd-men- 
tioned statutes against bribery. Haas v. Hfenkel, 
supra. 

“We must assume in view of the decision tyelow, 
that the indictment sufficiently charged that the 
action of Brents and Van Wert, which it was 
sought to influence, was action in the course of 
duty so far as the regulations and usages qf the 
department could establish that duty. 

“The question is whether the department had 
authority to establish it. The District Court held 
that it had no such power and hence that the in¬ 
dictments charged no offense. The ruling wa|s that 
there was ‘no act of Congress conferring upqn the 
Interior Department, or the Bureau of Indian Af¬ 
fairs, any duty whatever in regard to recommend¬ 
ing to the executive or judicial departments of the 
Government whether or not executive or judicial 
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clemency shall be extended to, or withheld from, 
any person who may be charged with, or convicted 
of, selling intoxicating liquors to Indians, or of 
any other offense against the United States.’ 206 
Fed. Rep. 818, 821. 

“The Commissioner of Indian Affairs, ‘under 
the direction of the Secretary of the Interior, and 
agreeably to such regulations as the President 
may prescribe,’ is charged with ‘the management 
of all Indian affairs, and of all matters arising 
out of Indian relations’ (Rev. Stat., Sec. 463). 
The object of the establishment of the office was 
to create an administrative agency with broad 
powers adequate to the execution of the policy of 
the Government , as determined by the acts of Con¬ 
gress, with respect to the Indians under its guar¬ 
dianship. From an early day, Congress has pro¬ 
hibited the liquor traffic among the Indians, and 
it has been one of the important duties of the 
Indian Office to aid in the enforcement of this 
legislation. See act of June 30,1834, C. 161, Chap. 
20, 4 Stat. 729, 732; Rev. Stat., Secs. 2139, 2140, 
2141; act of July 23, 1892, C. 234, 27 Stat. 260; 
act of January 30, 1897, c. 109, 29 Stat. 506. It 
has furnished such aid by the detection of viola¬ 
tions, by the collection of evidence, and by appro¬ 
priate steps to secure the conviction and punish¬ 
ment of offenders. The regulations of the office, 
adopted under statutory authority (Rev. Stat., 
Secs. 465, 2058), have been explicit as to the 
duties of Indian agents in this respect.” (Opin. 

pages 230, 231, 232; Italics inserted) 

♦ • * • * 

“Further, there can be no question that the au¬ 
thority of the Department in its undertaking to 
suppress the forbidden traffic extended to every 
matter in which its aid was appropriate. That 
was the clear import of the legislation broadly de¬ 
fining its powers and of the action of Congress in 
supporting its work. Whenever it could afford 
assistance in the course of proceedings to secure 





the punishment of offenders it was fully empow¬ 
ered to give it . If a judge in fixing the sentence 
to be imposed upon those found guilty, or it de¬ 
termining whether the sentence as imposed should 
be suspended or reduced, desired to be advisbd of 
the recommendation of the Commissioner olf In¬ 
dian Affairs, in view of his knowledge of the! con¬ 
ditions attending the enforcement of the lavf, the 
Commissioner was not lacking in authority to!com¬ 
ply with the request. It is not enough to say that 
there is no mandatory requirement imposing the 
obligation to give the recommendation. In ! exe¬ 
cuting the powers of the Indian Office there i i nec¬ 
essarily a wide range for administrative discre¬ 
tion and in determining the scope of official action 
regard must be had to the authority conferred; 
and this, as we have seen, embraces every action 
which may properly constitute an aid in the en¬ 
forcement of the law. 

“The Commissioner was entitled to give his 
recommendations to the judge or to the Tfnited 
States attorney upon request and he had complete 
power under the direction of the Secretary of 
the Interior to establish rules and usages in the 
Department by which he could secure correct in¬ 
formation and uncorrupted advice from every one 
of his subordinates. None of these officers jcould 


properly say that in reporting with respect to the 
effect of leniency in particular cases he was act¬ 
ing outside the sphere of official conduct, and the 
giving and acceptance of bribes to influence their 
reports and recommendations was within th4 stat¬ 
utes under which these indictments were laid.” 
(Opin. Pages 235, 236; Italics inserted.) 

Applying the principles in the foregoing case io the 
situation in the instant case: 


The Comptroller of the Currency as the head of the 
Bureau created by Congress (U. S. R. S. Section 324; 
Section 1, Title 12 U. S. C.) to supervise, examine and 
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investigate, the affairs and operations of national 
banks and of their officers and employees in connec¬ 
tion with said operations, and to administer and en¬ 
force the national banking laws relating thereto, was 
and is required to report apparently criminal viola¬ 
tions of the law and, as stated in the Birdsall case, 
whenever he 4 ‘could afford assistance in the course of 
proceedings to secure the punishment of offenders” 
he “was fully empowered to give it” and he “was 
entitled to give his recommendations to the judge or 
to the United States attorney upon request and he had 
complete power ****** to establish rules and usages 
in the Department by which he could secure correct 
information and uncorrupted advice from every one 
of his subordinates.” (Opin. Page 235.) 

Again, applying the principles established in that 
case, the action of the Comptroller, and of his subor¬ 
dinate officers and employees in connection with such 
criminal prosecutions, was “official action”, and “it 
was not necessary that it should be prescribed by stat¬ 
ute.” (Opin. Pages 230, 231.) 

RULES AND REGULATIONS OF THE COMPTROL¬ 
LER OF THE CURRENCY IN THE FORM OF 
INSTRUCTIONS TO NATIONAL BANK RE¬ 
CEIVERS AND NATIONAL BANK EXAMIN¬ 
ERS CONCERNING, INTER ALIA, CRIMINAL 
VIOLATIONS OF THE LAW. 

Section 161, U. S. R. S., (Section 22, Title 5, U. S. 
C.), provides that the head of each Department is au¬ 
thorized to prescribe the rules and regulations for the 
government of his Department and the conduct of its 
affairs. The rules and regulations of a Department, 
or of a bureau in the Department, have the force and 


effect of law. Maryland Casualty Company v. United 
States, 251 U. S. 342, 349; Belle field Co. v. Heinet, 25 
Fed. (2d) 560, 563; and the long standing departmental 
construction of the statutes pertaining to the dikties 
of the Department are of great weight and are gen¬ 
erally held to be controlling. Belle field Co. v. He\ner, 
supra. 

The courts take judicial notice of the rules and ireg¬ 
ulations of the Departments. See Caha v. United 
States, 152 U. S. 211, 221; Daniels v. United States, 
17 Fed. (2d) 339, 343. 

As indicated in United States v. Birdsall, sypra, 
the rules of a Department need not even be in writing: 

4 ‘Nor was it necessary that the requirement sliould 
be prescribed by a written rule or regulationj. It 
might also be found in an established usage which 
constituted the common law of the Department 
and fixed the duties of those engaged in its activ¬ 
ities.” (Opinion p. 231) 

In Haas v. Henkel, 216 U. S. 462, 480, the Supreme 
Court, in referring to rules and regulations under Sec¬ 
tion 161 of the Revised Statutes, said: 

“The head of each Department is authorized by 
Section 161, Rev. Stat., ‘to prescribe regulations 
not inconsistent with law for the government of 
his department, the conduct of its officers; and 
clerks, the distribution and performance of its 
business, and the preservation of its record^, pa¬ 
pers and property appertaining to it.’ Such! reg¬ 
ulations need not be promulgated in any set form, 
nor in writing. 

“In United States v. Macdaniel, 7 Pet. X, 14, 
15, it was said of departmental regulations that, 
‘ of necessity usages have been established in every 
department of the Government, which have be¬ 
come a kind of common law, and regulate the 
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rights and duties of those who act within their re¬ 
spective limits.’ (Opinion p. 480) 

The long standing practice of the Comptroller of 
the Currency in investigating, through the employees 
of his office, the acts of officers and employees of na¬ 
tional banks to determine whether or not apparently 
criminal violations of the banking laws have been com¬ 
mitted, and the subsequent transmission of his reports 
and findings in that connection to the Department of 
Justice and to United States attorneys, are reflected 
in certain rules and regulations of the Comptroller of 
the Currenev in the form of instructions to national 
bank receivers of closed banks and to national bank 
examiners in the case of going banks. Pertinent por¬ 
tions of said rules and regulations or instructions are 
contained in the appendix hereto, pages 38 to 44, 
judicial notice of which would seem to be entirely 
proper under the doctrines of the cases heretofore 
cited and discussed. The following extract is taken 
from the instructions to receivers, promulgated in 
1924: (Appendix p. 40) 

‘ 4 Chapter XII. 

Criminal Violations. 

“The prosecution of all criminal cases is under 
the exclusive charge of the Department of Jus¬ 
tice and the United States attorney for the proper 
district. It is the duty of receivers to promptly 
report to the comptroller for transmission to the 
Department of Justice any evidence discovered 
indicating criminal violations of law by an officer 
or employee or anyone else connected with the 
bank. 

“If a receiver is of the opinion that a suspect 
may run away, he should, in addition to advising 
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the comptroller, promptly notify the district Attor¬ 
ney and take proper steps for the apprehension of 
the suspect. 

* ‘ Receivers are justified in taking whatever is 
owing to the bank from a person under criminal 
charges regardless of the effect payment may have 
on the minds of the jury in the criminal trial ;| pro¬ 
vided the receiver makes no promise and ehters 
into no agreement or understanding not to pros¬ 
ecute or refrain from performing his full duty rel¬ 
ative to the criminal aspect of the case.” 

Similar instructions to national bank examiners con¬ 
cerning reporting criminal violations in connection 
with the operation of going banks are found iii the 
appendix pp. 42 and 44. 

The foregoing regulations, in the form of instruc¬ 
tions to receivers, were considered in Alt?nan v.j Mc- 
Clintock , 20 Fed. (2d) 226, 228, 231, wherein it was 
specifically held that the regulations were within the 
authority of the Comptroller of the Currency. In that 
connection the court said: 

“ After a more mature consideration I am of the 
opinion it must be held as a matter of law,! that 
the receiver of a national bank is an officer of 
the United States, acting under the express direc¬ 
tion of the Comptroller of the Currency, who is 
charged with the general administration off the 
. National Banking Act specifically committed to 
him by Congress, including the liquidation jof a 
defunct bank, and although he may be in a sense 
a trustee for the creditors of a defunct baiik he 
is not subject to the general equity rule, conced¬ 
ing it to be the rule at least for the purposes of 
the discussion, that a trustee is always and at all 
times amenable to an accounting to his cestui que 
trust. If this be true, it would make little dif¬ 
ference whether the general regulations of the 
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Comptroller prohibited such accounting or not, 
although in the case at bar it would appear that 
the interpretation of the regulations applying to 
receivers cduld have no other effect, and in this 
respect I only need to add, on the strength of 
Norris v. United States, 257 U. S. 77, 42 S. Ct. 9, 
66 L. Ed. 136, that a regulation of the kind and na¬ 
ture here, which is general and does not appear to 
have been objected to by the Secretary of the Trea¬ 
sury, under whose department the Comptroiler 
is an official, would be deemed to be within the au¬ 
thority of the Comptroller (Opinion p. 231; 
italics inserted) 

APPLICATION OF THE FOREGOING CASES AND 
AUTHORITIES TO THE INSTANT CASE. 

In the light of the foregoing cases and authorities, 
and applying the same to the situation in the instant 
case, it seems abundantly clear that: 

(a) The acts of the Comptroller and of the other 
appellees herein, complained of by appellant, in ap¬ 
pearing before the Grand Jury, related to apparently 
criminal violations of the national banking laws by 
appellant, and consequently said acts of appellees 
were within the general scope of the duty of the Comp¬ 
troller of the Currencv to administer and enforce the 
national banking laws, and to report violations there¬ 
of, and to give aid to the Department of Justice and 
its United States attorneys in connection with the 
prosecution of such violations. 

(b) The demurrers filed by appellees (R. 18-25) spe¬ 
cifically raise the point that during all of the times in 
question and during the performance of the acts com¬ 
plained of by the appellant, the appellees were officers 
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and employees of the United States, and necessarily 
placed in issue the validity of said acts. 

(c) In considering the sufficiency of the declaration 
as stating a cause of action, the court may propbrly 
give effect to the admissions or concessions of appel¬ 
lant concerning, and may also take judicial notice of, 
the official character of appellees and of the nature 
and scope of their duties under the law, and of the fact 
that the criminal prosecutions complained of by appel¬ 
lant were for alleged violations of the national banking 
laws; from which it necessarily follows that thq al¬ 
leged acts of appellees in connection with the prosecu¬ 
tion of said alleged violations were within the official 
scope of their duties. 

I 

(d) Concerning the alleged conspiracy charged in 
the frst count of the declaration, it was clearly lawful 
for the Comptroller of the Currency, and appellees 
herein who were his officers and employees in his offi¬ 
cial service and under his direction, to confer together 
concerning the apparently criminal violations of the 
national banking laws charged against appellant, and 
it was lawful for them to agree, in concert, to join in 
the reporting and prosecution of said apparently crim¬ 
inal violations. 

I 

(e) The foregoing acts, relating to alleged appear¬ 
ances of appellees before the Grand Jury and renting 
to alleged previous agreements to appear before the 
Grand Jury, being lawful and within the scope of the 
official duties of appellees, it follows, under the con¬ 
cessions made by appellant in his brief, (page 21, 
quoted herein on pages 2-3, supra ), that motives of 
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malice or otherwise are immaterial and that no cause 
of action against appellees for damages will lie. 

C. The acts complained of, having been performed by 
appellees during the course of, and within the scope 
of, their official duties, the motives of appellees were 
immaterial, and personal liability of appellees in 
damages to appellant did not result. 

Assuming that it has been demonstrated by the fore¬ 
going that the acts of appellees complained of, were 
performed by them during the course of, and within the 
scope of, their official duties, the concessions by appel¬ 
lant in his brief of the correctness of the legal princi¬ 
ple that under such circumstances motives of malice or 
ill will, or otherwise, become immaterial, and no per¬ 
sonal liability exists, would seem to be sufficient to dis¬ 
pose of this aspect of the case. For example, (repeat¬ 
ing the quotation from page 21 of appellant’s brief 
wherein he was discussing the case of Yaselli v. Goff , 12 
Fed. (2d) 396), appellant stated: 

“Therefore, it will be seen that, when analyzed, 
that case adheres to the announced doctrine that in 
order to escape liability, the prosecuting officer 
must have had jurisdiction to perform the acts 
complained of, and if he did, then his motives be¬ 
come immaterial. If he had no jurisdiction, then 
he is liable the same as any other citizen.” (Ital¬ 
ics inserted) 

The principle of law thus conceded by appellant is 
amply supported by the following cases: 

Bradley v. Fisher, 13 Wall. 335; 

Spalding v. Vilas, 161 U. S. 483; 

Yaselli v. Goff, 12 Fed. (2d) 396; affirmed 275 
U. S. 503; 
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DeArnaud v. Ainsworth, 24 App. D. C. 167; 

Farr v. Valentine, 38 App. D. C. 413; 

Mellon v. Brewer, 57 App. D. C. 126; 18 Fed. 
(2d) 168; 

Brown v. Rudolph, 58 App. D. C. 116; 25 Fed. 
(2d) 540; ; 

U. S . to use of Parravicino v. Brunswick, 63 APP- 
D. C. 65; 69 Fed. (2d) 383; 

Standard Nut Margarine Co . v. Mellon, 63 App. 
D. C. 339, 72 Fed. (2d) 557; j 

Smith v. O y Brien, 66 App. D. C. 387; 88 F e< h 
(2d) 769; 

Lang v. Wood, (#6877, decided June 1, 1937), 
65 W. L. R. 719. j 

! 

Of the foregoing cases, attention may be especially 
directed to Standard Nut Margarine Co . v. Melon, 63 
App. D. C. 339. In that case Secretary Mellon was sued 
in damages for wrongfully assessing a tax on oleomar¬ 
garine. It was alleged that he had continued to inter¬ 
fere arbitrarily and oppressively with the business of 
plaintiff after the Supreme Court of the United States 
had determined that the plaintiff’s product wa^ not 
subject to tax as oleomargarine, and that as a restilt of 
these alleged arbitrary, w T anton, capricious, illegal, 
malicious, oppressive, and contemptuous acts of defen¬ 
dant, plaintiff had been damaged. A demurrer) was 
sustained to the declaration and an appeal was tahen to 
this court. In affirming the decision below, this Court 
pointed out that there was no right in Secretary Mellon 
to assess the tax, and that appellant’s prepared prod¬ 
uct was not taxable under the statute. Nevertheless, 
this court, in line with established doctrine, held, in 
substance, that inasmuch as the acts complained of 
were performed by the Secretary in relation to matters 
committed by law to his control and supervision, he 
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could not be held personally liable in damages, not¬ 
withstanding the fact that the declaration alleged that 
the acts of the Secretary were arbitrary, capricious, 
and malicious. In that particular connection this court 
said: 

“If the Secretary of the Treasury may lawfully be 
brought to trial before a jury upon a claim for 
damages because of an erroneous assessment of 
taxes whenever it is charged that his action was 
arbitrary* capricious, and malicious, it would ex¬ 
pose such officer to a risk which is contrary to pub¬ 
lic policy.” (Opinion p. 342) 

In the course of the opinion, this court reviewed the 
authorities at length, and since they are germane to 
the controversy here, the following portions are quoted: 

“We are of the opinion that the defendants are 
not personally liable in damages for their errone¬ 
ous construction and application of the statute. We 
think the case is governed by the rule that the head 
of an executive department of the United States 
Government cannot be held in damages for acts 
done by him in relation to matters committed by 
law to his control or supervision. * * * In such case 
error on his part does not expose him to an action 
for damages, and this is none the less true even 
though his error be described as arbitrary, capri* 
cious and malicious. 

“In Spalding v. Vilas , 161 U. S. 483, 498,16 S. Ct. 
631, 637,40 L. Ed. 780, it is said: ‘We are of opinion 
that the same general considerations of public pol¬ 
icy and convenience which demand for judges of 
courts of superior jurisdiction immunity from civil 
suits for damages arising from acts done by them 
in the course of the performance of their judicial 
functions apply, to a large extent, to official com¬ 
munications made by heads of executive depart- 




ments when engaged in the discharge of duties 
imposed upon them by law. The interests of the 
people require that due protection be accorded to 
them in respect of their official acts. As in thje case 
of a judicial officer, we recognize a distinction be¬ 
tween action taken by the head of a department in 
reference to matters which are manifestly cjr pal¬ 
pably beyond his authority, and action having 
more or less connection with the general matters 
committed by law to this control or supervision, 
* * * In the present case, as we have found, tbe de¬ 
fendant, in issuing the circular in question, did not 
exceed his authority, nor pass the line of his duty, 
as postmaster general. The motive that impelled 
him to do that of which the plaintiff complains is 
therefore wholly immaterial. If we were to hold 
that the demurrer admitted, for the purposes | of the 
trial, that the defendant acted maliciously, that 
could not change the law.’ 

“In Yaselli v. Goff (C. C. A.) 12 F. (2d) 396, 
404, 56 A. L. R. 1239, affirmed 275 U. S. 5;03, 48 
S. Ct. 155, 72 L. Ed. 395, it was said among other 
things: 1 The courts have held that a prosecuting 
attorney is not liable in an action for a prosecution 
instituted with malice and without probable cause. 5 

“In De Arnaud v. Ainsworth, 24 App. D. <p. 167, 
5 L. R. A. (N. S'.) 163, it is held that public jpolicv 
affords absolute protection and immunity fof what 
may be said or written by an officer in his official 
report or communication to a superior, when such 
report or communication is made in the course and 
discharge of official duty, and the question bf mo¬ 
tive, or whether there was a want of good f^ith in 
the making of such report, is immaterial; so that 
a report by the chief of the record and pension 
office of the War Department to the Secretary of 
War, made under departmental regulations, and as 
the result of an application for a metal of honor 
for distinguished services, wherein the applicant is 
charged with fraud, is absolutely privileged. 
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“In Farr v. Valentine, 38 App. D. C. 413, Ann. 
Cas. 1913C, 821, it is held that statements in a let¬ 
ter from the Commissioner of Indian Affairs to the 
Secretary of the Interior, recommending the dis¬ 
missal of an employee of the Indian Bureau on the 
ground of his unfitness for his position, are privi¬ 
leged, and cannot be made the basis of an action of 
libel by the employee against the Commissioner, 
when relevant to the purposes of the latter; and 
oral statements officially made by the Commis¬ 
sioner to the Secretary, concerning the same em¬ 
ployee and his unfitness to remain in the sedvice, 
embodying the substance of letters written by the 
Commissioner to subordinates in the field, are also 
privileged, and cannot be made the basis of a count 
for slander in the same action. 

“In Brown v. Rudolph, 58 App. D. C. 116, 25 F. 
(2d) 546, it is held that, in preliminary proceedings 
looking to a formal commitment of an insane per¬ 
son, the Commissioners of the District of Columbia 
exercise a discretion vested in them by Act of 
April 27, 1904 (24 USCA 215-220), and are not 
liable in damages though they made a mistake. 

“In Mellon v. Brewer, 57 App. D. C. 126, 18 F. 
(2d) 168, 53 A. L. R. 1519, it is held that a letter 
from the Secretary of the Treasury of the United 
States to the President concerning an investigation 
of the Treasury Department, which plaintiff had 
been conducting for nearly three years without 
progressing beyond the point of suspicion, is a 
privileged communication, and that the motive un¬ 
derlying the discharge of an official duty as re¬ 
gards libelous communications is not material, 
since otherwise freedom which ought to exist in 
discharge of public duty might be seriously re¬ 
strained. See Kendall v. Stokes, 3 How. 87, 98, 11 
L. Ed. 506; Decatur v. Paulding, 14 Pet. 497, 10 
L. Ed. 559, 609; Bradley v. Fisher, 13 Wall. 335, 
20 L. Ed. 646; United States to Use of Parravicino 
v. Brunswick, 63 App. D. C. 65, 69 F. (2d) 383. 
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“It is true that none of the foregoing decisions 
relates directly to an erroneous assessment of 
taxes upon the property of a taxpayer, but we 
think that the general principles underlying the 
cases are authority for our conclusion. * * * ff the 
Secretary of the Treasury may lawfully be brought 
to trial before a jury upon a claim for damages be¬ 
cause of an erroneous assessment of taxes \then- 
ever it is charged that his action was arbitrary, 
capricious, and malicious, it would expose such of¬ 
ficer to a risk which is contrary to public policy.’’ 

| 

No Reference is Made to this Case in the Appellant’s 

Brief. 

In the recent decision of this court ,—Lang v. 
supra, this court said: 

“In our opinion the hearing of the revocation of 
plaintiff’s parole in the present case was a subject 
matter committed by law to the executive control of 
the defendants as public officers, and in such case 
error on their part does not expose them to ah ac¬ 
tion for damages, and this is none the less true 
even though their error be described as arbitrary, 
capricious, and malicious.” 

Appellant seeks to draw a distinction between heads 
of Departments and subordinate officers within the De¬ 
partment, (p. 13 of his brief, and elsewhere), and con¬ 
tends that this doctrine of immunity where an sict is 
performed within the scope of the officer’s jurisdiction 
and duty, is restricted to heads of Departments. It is 
true that many of the decided cases have been against 
Cabinet Officers who have been called upon to account 
for their actions in suits at law for damages, and that 
there are general expressions in the discussion of such 
cases which refer to heads of Departments. No such 
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distinction was observed by this court in Standard Nut 
Margarine Co. v. Mellon, supra, in which not only the 
Secretary of the Treasury, but an Assistant Secretary 
of the Treasury, was also a defendant, and in which, 
further, the liability of a Commissioner of Internal 
Revenue was discussed. We have been unable to find, 
and appellant has not directed attention to, any line of 
cases which, when carefully analyzed, will support such 
a distinction. 

Obviously, no such distinction can be maintained, 
either in logic or in justice to the subordinate officers 
and employees of a Department who are required to 
carrv out the instructions and directions of the head of 
the Department pertaining to the matters committed to 
his administration. It would indeed be a travesty upon 
justice to exempt the head of the Department from lia- 
bilitv, but to hold his subordinate officers and em- 
ployees, who were merely carrying out his instructions, 
liable in damages. On the contrary, this distinction has 
been rejected in the decided cases, as in the case of 
DeArnaud v. Ainsworth, supra, and Parravicino v. 
Brunswick, supra. In Yaselli v. Goff, supra, a Special 
Assistant to the Attorney General was held not liable, 
and in Lang v. Wood, supra, subordinate officers of 
Executive Departments were held not liable in personal 
damages for acts performed within the scope of their 
official duties, notwithstanding the fact that said acts 
were charged to have been committed capriciously, 
maliciously, without probable cause, etc. 

In certain portions of his brief, (pages 12, 28), ap¬ 
pellant cites and refers to cases involving mandamus 
and injunction concerning the liability of public officers 
in acting in excess of jurisdiction, or in failing to recog¬ 
nize and perform their duties under the circumstances 
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of the given case, such as: Noble v. Union River Log¬ 
ging R. R. Co., 147 U. S. 165; American School of Mag¬ 
netic Healing v. McAnnulty, 187 U. S. 94; and Phila¬ 
delphia Co. v. Stimson, 223 U. S’. 605. ! 

We can have no question concerning the doctrines es¬ 
tablished in those cases, but it seems obvious they have 
no application to the instant case, where appellees 
clearly were acting within the general scope ol the 
duties imposed upon them by law. 

On pages 12, 28 appellant cites and refers to an¬ 
other group of cases such as: Little v. Barrerke, 2 
Cranch. (U. S.) 170; Tracy v. Swartout, 10 Pet. 80; 
Dinsman v. Wilkes, 12 How. 390; United States v. Lee y 
106 U. S. 196; Ilopkins v. Clemson College, 221 tJ. S. 
636; and Sloan Shipyard Corp. v. U. S. Shipping Board 
Emergency Fleet Corp., 258 TJ. S. 549, where a public 
officer improperly seized the property of another, or 
improperly arrested or imprisoned another. W6 fail 
to see the application of such decisions to the ca|se at 
bar. 


Sufficiency of Allegations of Malice, Unlawfulness, and 

Want of Probable Cause,—as a Matter of Pleading. 

The previous discussion herein (pages 24-32) has 
indicated that where an act is within the general scope 
of duties and authority of a public officer, he is not per¬ 
sonally liable in damages, notwithstanding it is alleged 
that the acts in question were performed maliciously, 
unlawfullv, etc. 

It may further be noted, however, from the stand¬ 
point of pleading, that general allegations of malice, 
unlawfulness, and want of probable cause, are mere 
legal conclusions of the pleader, are not admitted by 
demurrer, and that the allegations in the pleading must 
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be considered, from the standpoint of sufficiency in stat¬ 
ing a cause of action, without reference to such expres¬ 
sions. This rule is thoroughly well settled. This court 
passed upon a similar situation in a former suit 
brought by Appellant Cooper against the Comptroller 
of the Currency and others entitled United States Sav¬ 
ings Bank, a Corporation, and Wade H. Cooper, Ap¬ 
pellants, v. Henry Morgenthau, Jr., Secretary of the 
Treasury; J. F. T. O'Connor, Comptroller of the Cur¬ 
rency, et al., same being No. 6605, decided July 20,1936, 
and reported in 85 Fed. (2d) 811. In that case Appel¬ 
lant Cooper attacked the action of the Comptroller of 
the Currency in determining that the United States 
Savings Bank, (of which Appellant Cooper had for¬ 
merly been president) was insolvent. In refusing to 
disturb the action of the Comptroller in that respect 
this court said: 

“In the present case no facts are averred which 
tend to show that the action of the Comptroller was 
arbitrary, or made in bad faith. The controversy 
related simply to the estimate entertained by the 
Comptroller concerning the value of the securities 
belonging to the Bank. The presumption of cor¬ 
rectness attending such a determination cannot be 
overcome by the mere assertion that it was ‘arbi¬ 
trary, wanton, and malicious'. It is true that the 
motion sustained by the loiver court for a dismissal 
of the plaintiffs' bill concedes the truth of all facts 
which are properly pleaded in the bill itself. But 
in this case no facts are pleaded except a differ¬ 
ence in appraisal of the assets of the Bank made 
by the respective parties and these are not suffi¬ 
cient to overcome the presumption which the law 
attaches to the official determination reported by 
the Comptroller of the Currency in the exercise of 
his official duties.” (Opin., page 814; Italics in¬ 
serted.) 
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In Wannamaker v. Edisto National Bank, 62 IFed. 
(2d) 696, in considering the principles in question, the 
court said: 

“In addition to specific allegations of fact!, the 
bill of complaint abounds in charges of a fraudu¬ 
lent scheme and design on the part of the Edisto 
Bank, in general terms, but they are mere conclu¬ 
sions of the pleader, and no facts are stated from 
which fraud or conspiracy can be legitimately in¬ 
ferred. General charges of this sort are not suffi¬ 
cient, unless the transactions to which they refer 
are such as in their essential nature to constitute 
a fraud. Van Weel v. Winston, 115 U. S. 228,! 237, 
6 S. Ct. 22, 29 L. Ed. 384; Fogg v. Blair, 139 tJ. S. 
118, 11 S. Ct. 476, 35 L. Ed. 104.” (Opinion p. 
699) ] 

Also see: 

Chamberlain Machine Works v. United Spates, 

270 U. S. 347. 

Silberschein v. United States , 266 U. S. 221L 

Stephens v. Hamilton, 81 Fed. (2d) 324. | 

Clark v. Chesapeake & Potomac Telephone Co., 
42 App. D. C. 444. 

Friedlander v. Rapley, 38 App. D. C. 208. 

United States Shipping Board v. Levensaler, 53 
App. D. C. 322. 

Street v. Maddux , 58 App. D. C. 42, 24 Fed. :(2d) 
617. 

Finally, in this connection it may be pointed out! that 
in the absence of effective averments in the pleading to 
the contrary it will be presumed by the courts that pub¬ 
lic officers, in discharging duties entrusted to thepi by 
law, acted in good faith. To this effect, see: 

Wilkes v. Dinsman , 7 How. 89. 

Keely v. Sanders, 99 U. S. 441. 

United States v. Crusell, 14 Wall. 1. 

Young v. Wempe, 46 Fed. 354. 
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Sigg-Felir. et al. v. White, 285 Fed. 949. 

United Thacker Coal Co . v. Commissioner of 
Internal Revenue, 46 Fed. (2d) 231. 

United States v. Barry, 67 Fed. (2d) 763, cer¬ 
tiorari denied, 292 U. S. 648. 

Texas & N. 0. R. Co. et al. v. United States, 10 
F. Supp. 198,199 aff’d 295 U. S. 395. 

V. CONCLUSION. 

Appellees submit that the principles involved in the 
instant case are of paramount importance from the 
standpoint of public policy. If public officers, whether 
they be heads of departments or subordinate officers 
and employees under them, are to be held personally 
liable in damages because: 

(1) In the course of performance of their official du¬ 
ties, they reported to the prosecuting authorities ac¬ 
tions and conduct of individuals or corporations which 
apparently constituted criminal violations of the law, 
and also, in aid of the prosecuting authorities, partici¬ 
pated in the furtherance of such prosecutions by testi¬ 
fying as witnesses before the Grand Jury or otherwise, 
and 

(2) the defendants thus charged were acquitted of 
the charges, 

—surely such consequences of personal liability can¬ 
not help but deter public officers from freely reporting 
apparent violations of the law by reason of a fear of 
being held liable in personal damages. 

The administration of public justice was never in¬ 
tended to be fettered and restricted in any such man¬ 
ner, and officers of the government were never intended 
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to be thus penalized in damages for their acts in public 
office performed in the general course of their duties. 

Respectfully submitted, 


H. Winship Wheatley, 

1010 Vermont Avenue, Nj W., 
Washington, D. C. 

Attorney for Appellees, 

J. j F. T. O'Connor , 

F. G. Awcdt , 

Gibbs Lyons , 

George P. Parse. 
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APPENDIX. 

EXTRACTS FROM INSTRUCTIONS TO 
NATIONAL BANK RECEIVERS, 
PROMULGATED IN 1924 


(Cover Page) 

“INSTRUCTIONS TO 
NATIONAL BANK 
RECEIVERS 

Washington 

Government Printing Office 
1924” 

“INSTRUCTIONS TO NATIONAL BANK 

RECEIVERS, 

Chapter I. 

First Duties of a Receiver. 

“There are so many things that must be given imme¬ 
diate attention as soon as the receiver takes charge, 
at or soon after the suspension of the bank, that in the 
confusion incident to the closing of the institution some 
of his duties may be overlooked unless great care is 
exercised. 

“The receiver should immediately: 

“A. Take possession of and under his personal con¬ 
trol all assets, books, records, and property of every 
other kind, nature, and description found in the failed 
bank. 

“B. Post following sign on door or window of bank: 

“Closed By Order of Comptroller of Currency. 

In charge of: 


Receiver.” 

(Page 7.) 
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“C. Notify Comptroller of the Currency of any evi¬ 
dence of criminal acts discovered, giving particulars so 
that the Department of Justice may be properly ad¬ 
vised.’ ’ 

(Page 9.) 

“A blank form for the receiver’s first report will be 
forwarded by the comptroller and the proper amouhts 
should be filled in on the lines and in the columns indi¬ 
cated by the check marks (V). This sheet, or a copy, 
should be forwarded as a first report to the comptroller 
with the schedules of assets and liabilities of the bank 
as they existed at date of suspension. ’ ’ 

(Page 16.) 

i 

“Chapter IV. j 

Quarterly Reports. 

“During the continuance of receiverships it will| be 
necessary for receivers to make reports to the Comp¬ 
troller of the Currency at the end of each quarter—that 
is, on March 31, June 30, September 30, and December 
31 of each year. Blanks for this purpose will be fur¬ 
nished by the comptroller.” 

(Page 18.) 

“B. Correspondence With Comptroller of Currency. 

“Receivers should keep the office of the Comptroller 
of the Currency fully informed at all times regarding 
the status of the affairs of their trusts, and in conduct¬ 
ing the correspondence limit a letter or telegram to 
only one subject. This will greatly facilitate matters 
in the comptroller’s office and enable communicatibns 
to be properly filed. All communications to the depart¬ 
ment on official business should be addressed to |the 
Comptroller of the Currency and not to the chief of the 
insolvent division or other employees. ’ ’ 

(Page 68.) 
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“Chapter XII. 

Criminal Violations. 

“The prosecution of all criminal cases is under the 
exclusive charge of the Department of Justice and the 
United States attorney for the proper district. It is 
the duty of receivers to promptly report to the comp¬ 
troller for transmission to the Department of Justice 
any evidence discovered indicating criminal violations 
of law by an officer or employee or anyone else con¬ 
nected with the bank. 

“If a receiver is of the opinion that a suspect may 
run away, he should, in addition to advising the comp¬ 
troller, promptly notify the district attorney and take 
proper steps for the apprehension of the suspect. 

“Receivers are justified in taking whatever is owing 
to the bank from a person under criminal charges re¬ 
gardless of the effect payment may have on the minds 
of the jury in the criminal trial; provided the receiver 
makes no promise and enters into no agreement or un¬ 
derstanding not to prosecute or refrain from perform¬ 
ing his full duty relative to the criminal aspect of the 
case. ’ 9 

(Page 79.) 

“A receiver at his early convenience and with due re¬ 
gard to the statute of limitations of the State relative 
to actions of the character of a directors’ suit shall 
prepare data and memoranda tending to show losses 
for which the directors of the bank are apparently li¬ 
able. If necessary, the receiver in preparing this data 
should obtain the opinion of his attorney as to whether 
the transactions noted constitute violations of law and 
are grounds for a directors’ suit. In due course the 
receiver should forward to the comptroller a statement 
prepared from his memoranda with such recommenda¬ 
tions as he may see fit to make. The facts will be care¬ 
fully considered by the department, and if it is deemed 
advisable the receiver will be given authority to em¬ 
ploy a competent accountant to make an audit of the 
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books of the receivership and make a complete report 
on the transactions involved. When all the evidence is 
obtained and the facts apparently justify the bringing 
of an action the receiver will be authorized to submit 
the entire matter to his attorney for the institution of 
suit and any other proper action to enforce the liability 
of the directors/ ’ 

(Page 82.) 

“ Chapter XV. j 


Miscellaneous. 

“Rehabilitation of Bank—Authority of Court.^In- 
vestment of Funds to Protect Assets. 


“(A) Rehabilitation of bank.—The receiver should 
bear in mind that his first consideration should be the 
interests of the creditors of his trust. Liquidation is 
at best slow process, and if bona fide efforts are rriade 
in good faith by the stockholders or directors of the 
bank to rehabilitate and reopen same he should give his 
best assistance to this end. In this matter, however, 
he will always find certain optimists who will under¬ 
take to monopolize his time with impracticable scheipes. 
He should, therefore, use the utmost discretion |and 
care in determining the responsibility of the parties 
dealing with him, and should make it clear from thq be¬ 
ginning what reopening will involve, so that time |will 
not be wasted. All plans for reorganization should be 
submitted immediately to the Comptroller of the Cur¬ 
rency in order that he may determine their feasibility 
and issue proper instructions to the receiver/’ 

(Page 85.) 

i 


i 

I 


i 


j 
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EXTRACT FROM INSTRUCTIONS TO 
NATIONAL BANK EXAMINERS 
PROMULGATED IN 1917 


(Title Page) 

4 4 Instructions to 

NATIONAL BANK EXAMINERS 

Comptroller of the Currency 
Treasury Department 

Washington 

Government Printing Office 
1917” 

4 4 Criminal Acts of Bank Officials or Employees. 

4 4 For procedure in these cases see instructions to 
examiners in the case of suspended banks. 

4 4 The examiner should be reasonably satisfied that a 
criminal violation of the law exists before reporting to 
the United States attorney, and should exercise great 
care in stating all of the facts in the individual case in 
detail in order that the Department of Justice may 
determine whether or not there is sufficient evidence of 
criminal violation to warrant a further investigation 
or prosecution of the case. Any additional investiga¬ 
tion will be made by that department, and should not 
be undertaken by an examiner either on his own ac¬ 
count or at the request of the United States attorney 
unless authority has been obtained from the Comp¬ 
troller. 

4 4 In addition to any verbal report made to the United 
States attorney a written report must be made and two 
copies of the report forwarded to the Comptroller. 

4 4 The examiner is positively forbidden to threaten 
criminal prosecution or threaten to report to the 
United States attorney, etc., in any case or to make any 
offer or promise of immunity under any circum¬ 
stances.” 


(Pages 62-63.) 
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EXTRACTS FROM CIRCULARS TO NATIONAL 
BANK EXAMINERS ISSUED 

NOVEMBER, 1926, I 

AMPLIFYING INSTRUCTIONS CONTAINED IN 
THE 1917 MANUAL PREVIOUSLY IN 
PART QUOTED 


(Cover Page) 

‘ ‘ Treasury Department 
Comptroller of the Currency 
CIRCULARS 
TO 

NATIONAL BANK EXAMINERS 

CONFIDENTIAL \ 

November, 1926 
Washington 

Government Printing Office 

1927 ” ! 

j 

4 ‘Reports To United States Attorney 

“Instead of reporting criminal violations of law to 
the United States attorney it is desired that eaclj ex¬ 
aminer shall prepare his report in quadruplicate i and 
transmit it to the chief examiner, who, if he concurs 
with the examiner that a report should be made, will 
mail the original report to the United States attorney 
and three copies to the comptroller. 

“In the event that the chief examiner believes thb re¬ 
port should not be made, he will transmit the four 
copies to the comptroller, who will determine the action 
to be taken and issue the necessary instructions, j 

“Crime To Omit Reporting a Felony 

“Your attention is invited to section 146 of the Crim¬ 
inal Code, which reads as follows: 


! 
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* Whoever, having knowledge of the actual commis¬ 
sion of the crime of murder or other felony cognizable 
by the courts of the United States, conceals and does 
not as soon as may be disclose and make known the 
same to some one of the judges or other persons in civil 
or militarv authoritv under the United States, shall be 
fined not more than five hundred dollars, or imprisoned 
not more than three vears, or both. ’ 

“In response to an inquiry as to whether officers and 
directors of national banks who are cognizant of the 
misapplication of funds of a bank, and conceal such 
knowledge or make settlement, are regarded as doing a 
reprehensible, if not a criminal act, the Assistant At¬ 
torney General of the United States advises that, in the 
absence of a judicial decision or formal opinion con¬ 
struing this section, he can not see how harm may re¬ 
sult from bank examiner, on occasion, calling it ex¬ 
pressly to the attention of bank officials, and intimating 
the possibility that the courts might apply it to viola¬ 
tions of the national banking laws. 

“In view’ of the above, it is suggested, therefore, that 
national bank examiners call the attention of officers 
and directors of the banks examined by them to this 
opinion, advising them of their liability to prosecution 
for concealing violations of the national banking laws, 
and suggest that whenever shortages, defalcations, or 
other irregularities are discovered they immediately 
report the fact to a national bank examiner or to this 
office.” 


(Page 8.) 
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4 'PENALTY FOR EMBEZZLEMENT, ABSTRAC¬ 
TION, WILLFUL MISAPPLICATION, FALSE 

ENTRIES, ETC. 

(Section 5209 U. S. R. S. (Section 592, Title 1^ 

U. S. C.; Page 93.) j 

"Any officer, director, agent, or employee of hny 
Federal reserve bank, or of any member bank as de¬ 
fined in the act of December twenty-third, nineteen 
hundred and thirteen, known as the Federal reserve 
act, who embezzles, abstracts, or willfully misapplies 
any of the moneys, funds, or credits of such Federal 
reserve bank or member bank, or who, without author¬ 
ity from the directors of such Federal reserve bank or 
member bank, issues or puts in circulation any of; the 
notes of such Federal reserve bank or member bank, or 
who, without such authority, issues or puts forth any 
certificate of deposit, draws any order or bill of ex¬ 
change, makes any acceptance, assigns any note, bond, 
draft, bill of exchange, mortgage, judgment, or decree, 
or who makes any false entry in any book, report, or 
statement of such Federal reserve bank or menjiber 
bank, with intent in any case to injure or defraud Such 
Federal reserve bank or member bank, or any other 
company, body politic or corporate, or any individual 
person, or to deceive any officer of such Federal reserve 
bank or member bank, or the Comptroller of the Cur¬ 
rency, or any agent or examiner appointed to examine 
the affairs of such Federal reserve bank or member 
bank, or the Federal Reserve Board ;and every] re¬ 
ceiver of a national banking association who, with like 
intent to defraud or injure, embezzles, abstracts, pur¬ 
loins, or willfully misapplies any of the moneys, fiends, 
or assets of his trust, and every person who, with j like 
intent, aids or abets any officer, director, agent, j em¬ 
ployee, or receiver in any violation of this section shall 
be deemed guilty of a misdemeanor, and upon convic¬ 
tion thereof in any district court of the United States 
shall be fined not more than $5,000 or shall be! im- 

i 

i 

i 

i 
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prisoned for not more than five years, or both, in the 
discretion of the court. * * *” 

(Page 93.) 

“PENALTY FOR VIOLATION OF THIS TITLE; 
FORFEITURE OF CHARTER; INDIVIDUAL 
LIABILITY OF DIRECTORS. 

(Section 5239 U. S. R. S. (Title 12, Section 93 U. S. C.; 

Pages 152-153.) 

“If the directors of any national banking association 
shall knowingly violate, or knowingly permit any of the 
officers, agents, or servants of the association to vio¬ 
late any of the provisions of this title, all the rights, 
privileges, and franchises of the association shall be 
thereby forfeited. Such violation shall, however, be 
determined and adjudged by a proper circuit, district, 
or Territorial court of the United States, in a suit 
brought for that purpose by the Comptroller of the 
Currency, in his own name, before the association shall 
be declared dissolved. And in cases of such violation, 
every director who participated in or assented to the 
same shall be held liable in his personal and individual 
capacity for all damages which the association, its 
shareholders, or any other person, shall have sustained 
in consequence of such violation.” 


(Pages 152-153) 
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STATEMENT OF THE CASE 

The appellant, hereinafter referred to as plaintiff, 
filed suit in the Court below against the Comptroller 
of the Currency, the Receiver of the Commercial 
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National Bank of Washington, a Deputy Comp¬ 
troller of the Currency, an ex-Deputy Comptroller 
of the Currency, the General Counsel for the Comp¬ 
troller of the Currency, the United States Attorney 
for the District of Columbia, the Assistant United 
States Attorney for the District of Columbia, and an 
official of the Department of Justice attached to the 
Bureau of Investigation, seeking to recover from 
the defendants and each of them the sum of $500,000 
damages. The amended declaration is in two counts 
and charges, in substance, that the appellees, herein¬ 
after referred to as defendants entered into an unlaw¬ 
ful conspiracy for the purpose of injuring the plain¬ 
tiff in his good name and to bring him into public 
disgrace, and had caused him to be criminally prose¬ 
cuted without probable cause therefor and that ac¬ 
tions of the said defendants were motivated by 
malice. 

It is further charged in the second count of the 
amended declaration that the defendants maliciously 
and without reasonable cause whatsoever charged 
the plaintiff with having committed criminal offenses 
against the United States and had him indicted there¬ 
for, although the charges in the indictment were 
false and untrue and were known by the defendants 
to be false and untrue. 

That, as a result of these false charges and con¬ 
spiracy, three indictments were returned against the 
plaintiff, on one of which indictments he was tried 
and acquitted, orders of nolle prosequi being entered 
with respect to the other two indictments. 

The defendants are all sued in their individual 
capacities and no mention is made in the declaration 
of the official positions they occupy. However, the 
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Court below took judicial notice of the official capa¬ 
cities of all of the defendants. That this was a proper 
action on the part of the court is not disputed by the 
plaintiff, except as to the defendant Simon. 

Furthermore, plaintiff on page 8 of his brief con¬ 
cedes that since the Court took judicial notice of the 
official capacities of the defendants herein, likewise 
it will take judicial notice of the extent of their au¬ 
thority and the scope of their duties. 

The declaration on its face shows that before the 
Commercial National Bank of Washington, D. C., 
was taken charge of by the Comptroller of the Cur¬ 
rency and this defendant appointed Receiver thereof, 
the plaintiff was the President of the Bank and the 
unlawful acts with which plaintiff states he was 
charged and for which he was indicted and tried, 
all pertain to and were connected with plaintiff’s 
operation of the Bank. 

Separate demurrers were filed by each defendant 
to each count of the amended declaration, which 
were sustained by the Court below without leave to 
amend. From that judgment this appeal was prose¬ 
cuted by plaintiff. 

QUESTION PRESENTED 

The question presented on this record, in so far as 
it pertains to the defendant Robert C. Baldwin, is 
whether the receiver of a National Bank is person¬ 
ally liable in damages for his participation in an 
alleged conspiracy with his immediate superior of¬ 
ficers and other government officials to causk the 
prosecution of the former President of the Baqk for 
violation of the criminal laws of the United States, 


i 
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the declaration alleging that such acts were all with¬ 
out probable cause and were done with malice. 

SUMMARY OF ARGUMENT 

The position of plaintiff, as we understand it, is 
that in order 'for the defendants to escape liability 
for damages, they must show that when they pre¬ 
ferred the criminal charges against plaintiff they 
were acting within the scope of their respective du¬ 
ties as government officers and, unless they are heads 
of an executive department, they must further show 
that they were not acting maliciously or corruptly. 
He gives no reasons for this sharp distinction be¬ 
tween the liability of the heads of departments and 
the inferior officers of such departments and the au¬ 
thorities do not support any such distinction. 

If plaintiff’s contention in this respect were cor¬ 
rect, it would mean that only the head of a depart¬ 
ment could avail himself of a demurrer and every 
other government official would have to file a plea 
and show that he was not acting maliciously or cor¬ 
ruptly. Obviously, were this the law much litigation 
would result and the government officials would be 
put to the trouble of defending vexatious litigation, 
which would generally result in a verdict in their 
favor. 

Notwithstanding the decisions of this court and 
the Supreme Court to the contrary, the plaintiff states 
that this rule of immunity of public officers from 
private action for damages must relate to acts per¬ 
formed within the limits of the officer’s authority, 
and the officer must be “the head of an executive 
department”;!“It does not apply to a deputy or other 
official who acts in the matter. Even though we 
should consider Mr. O’Connor, the Comptroller of 
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the Currency, the head of an executive department, 
a fact we do not concede, in order to escape liability 
for his acts resulting in damages to the plaintiff 
herein, he must at the time of performance, have been 
acting ‘within the limits of his authority 7 .” (p.| 18, 
brief of appellant.) 

Plaintiff cites Spalding v. Vilas, 161 U. S. 483, to 
support this statement, but in that case the defendant 
happened to be the head of a department and jwas 
the only person involved and of whom the court jwas 
speaking and for that reason plaintiff assumes that 
because no other government officials are referred 
to, the rule would not apply to them. We submit 
that this is a violent assumption which is not justified 
and is destroyed by other and later decisions which 
apply to the doctrine of immunity to lesser govern¬ 
ment officials, such as the Assistant Secretary of the 
Treasury, the Chief of the Record and Pension Office 
of the War Department and the Commissioned of 
Indian Affairs and the Special Assistant to the At¬ 
torney General of the United States and others. 

As our construction of the authorities bearing on 
this question and the effect of the decision is so differ¬ 
ent from that of plaintiff, we deem it advisably to 
refer here to some of the cases in this court and| the 
Supreme Court of the United States on this question. 


ARGUMENT 

I. Defendant Robert C. Baldwin, as Receive^ of 
the Commercial National Bank was a Public Officer 
and the Acts of which Complaint is here Made Were 
Performed as Part of his Official Duties. 


As the plaintiff’s case is based on the proposition 
that Baldwin as receiver of the Commercial Na- 
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tional Bank had no right to take any action whatever 
in connection with the prosecution of the plaintiff, 
it will be well to state what the duties of a receiver 
of a national bank are. 

The receiver appointed by the Comptroller is re¬ 
garded as an agent or officer of the United States, and 
not as an agent or officer of any court. Ex parte 
Cketwood, 165 U. S. 443. As such agent he is charged 
with the duty of investigating and redressing malad¬ 
ministration and waste by the officials of the bank, 
the directors and stockholders. Hulse v. Argetsinger, 
12 F. (2d) 933. He is the mere instrument of the 
Comptroller and subject in all respects to his instruc¬ 
tions. Kennedy v. Gibson, 8 Wall. 498. 

That the receiver is such an officer of the United 
States, is clearly stated in the case of Port Newark 
National Bank v. Waldron, 46 F. (2d) 296, where 
the authorities bearing on the subject are reviewed 
by Judge Buffington in his opinion. At page 297 
he says: 

“What then was the status of the receiver? 
In that regard the authorities are clear that the 
appointment of receivers by the Comptroller is 
part of a complete federal system looking to 
the control of national banks and that such re¬ 
ceivers are not like a receiver appointed by a 
court, but are officers of the United States and 
their possession of the bank is the possession of 
the United States.” (Citing opinion of Mr. 
Justice Gray on circuit in Price v. Abbott, 17 
F. 506 and by Mr. Justice Jackson, then circuit 
judge, in Armstrong v. Trautman , 36 F. 275.) 

Furthermore, the appointment of a receiver by a 
national bank made by the Comptroller as required 
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by law, is presumed to be made with the concurrence 
or approval of the Secretary of the Treasury and 
are made by the head of a department within j the 
meaning of the Constitution. Price v. Abbott, supra. 

Plaintiff says that the Comptroller and the receiver 
are not required by law to administer or carry out 
the criminal law of the United States and what they 
did was outside of their official duties. It is true 


that they do not administer the criminal law, 


but 


it is their duty to report to the proper prosecuting 
officers of the United States any fact coming to their 


knowledge constituting a violation of the criminal 


law. 


A receiver when appointed to take charge of an 
insolvent bank, immediately makes an examination 
of its condition and if in the course of such examina¬ 


tion he discovers anything wrong amounting to a vio¬ 
lation of the criminal law, it is his duty and he is 
required to report such facts to his superior officer, 
the Comptroller of the Currency, or in cases of 
emergency he may report them directly to the prose¬ 
cuting attorney. In the course of routine official pro¬ 
cedure, the Comptroller reports the matter to the 
proper law enforcement officers of the government, 
either the Attorney General of the United States or 
the District Attorney. j 

Everything that the defendant Baldwin did re¬ 
specting this matter was in connection with his offi¬ 
cial position as receiver of the Commercial National 
Bank. As such receiver he was without power to 
prosecute Cooper, but it was strictly within linp of 
his duties to report to his superior officer, the Comp¬ 
troller of the Currency, any matter in connection 
with the management of the bank by Cooper wjiich 




Baldwin in his discretion deemed of sufficient im¬ 
portance to bring to the attention of the Comptroller. 
After receiving a report from a receiver, the Comp¬ 
troller, if in the exercise of his discretion he deems 
it of sufficient importance, refers the case to the De¬ 
partment of Justice for such action as that Depart¬ 
ment may see fit to take. 

How would the Department of Justice ever learn 
of the criminal violation of law in connection with 
the conduct of a national bank, if it were not re¬ 
ported to it by the Comptroller or receiver? It has 
no supervision over national banks and has no knowl¬ 
edge as to how the business of the bank has been con¬ 
ducted or whether any officer of the bank has been 
guilty of violating the law. Such duties have been 
committed by the law to the Comptroller of the 
Currency. Who but the Comptroller or his assis¬ 
tants, or the receiver, would have been the proper 
one to have initiated the investigation and prosecu¬ 
tion of the head of an insolvent bank for a wrongful 
act in connection with the conduct of the affairs of 
the bank? We submit that to state the question is 
to answer it. 

The contention of the plaintiff, as we understand 
it, is that none of the defendants had any right what¬ 
ever to cause to be initiated or cause to be prosecuted 
a criminal proceeding against plaintiff or any other 
citizen of the United States, because it was not within 
the scope of their authority or in line of their official 
duty. He then further contended that no one but the 
Attorney General of the United States and his offi¬ 
cials and assistants are authorized by law to conduct 
criminal proceedings for the detection and prosecu¬ 
tion of crimes against the United States. Yet one 
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of the defendants against whom the plaintiff is seek¬ 
ing damages was at the time plaintiff was inclicted 
and tried, the United States Attorney for the District 
of Columbia, an assistant of the Attorney General 
and one of the officials of the Department of Justice. 
Another defendant was an Assistant United States 
Attorney, and still another an officer of the Depart¬ 
ment of Justice, charged with the duty of investigat¬ 
ing crimes against the United States. Upon |what 
theory can plaintiff expect to hold these defendants, 
when he admits that the indictment and trial qf de¬ 
fendants charged with crime is the duty required of 
them by law? Why on the theory, we gatherj that 
they acted with malice and therefore becamq and 
were three of the alleged conspirators in the prose¬ 
cution of plaintiff. His brief in this court is Silent 
as to these three defendants and we presume that he 
has abandoned all idea of proceeding further against 
them. 

While there is no specific statute which directs 
the Comptroller to report violations of the criminal 
law to the Department of Justice, yet in passing upon 
the opinions and advice which the heads of executive 
departments may require of the Attorney General, 
the Attorney General has on many occasions referred 
to the duty of the head of a department to report 
to the proper officials of the Department of Justice 
any acts coming to the attention of that Department 
which there is reason to suppose are criminal, j 
In an opinion to the Secretary of the Treasury (21 
Op. Atty. Gen. 133), the attorney General said: 

“Whether or not an act constitutes a cfime, 
is a question that in but rare instances can ^rise, 

except in the Department of Justice. If fhere 

\ 





• I 

is reason to suppose that acts coming to the at¬ 
tention of another Department are criminal in 
their nature, it is the duty of that Department to 
report these acts to the proper officials of the 
Department of Justice. It becomes, then, the 
duty of this Department to consider whether or 
not the matter should be brought to the atten¬ 
tion of the Courts. Criminal prosecutions are 
conducted by United States Attorneys, who are 
officers of this Department.” (Italics supplied) 

The Criminal Code, Sec. 146 (Sec. 251, Title 18, 
U. S. C.) does make it necessary, by the following: 

“Whoever, having knowledge of the actual 
commission of the crime of murder or other 
felony cognizable by the courts of the United 
States, conceals and does not as soon as may be 
disclose and make known the same to some one 
of the judges or other persons in civil or military 
authority under the United States, shall be fined 
not more than $500, or imprisoned not more than 
three years, or both. (R. S. sec. 5390; Mar. 4, 
1909, c. 321, sec. 146, 35 Stat. 1114.)” 

Sec. 5209 (Sec. 592, Title 12 U. S. C. A., p. 427 
creates and defines several distinct offenses, and 
though the section terms them misdemeanors, it has 
been held that they are all felonies involving impris¬ 
onment in a penitentiary for a term of years. 

U. S. v. Cadwalader, 59 Fed. 677. 

Sheridan v. U. S., 236 Fed. 305. 

Folsom v. U. S., 160 U. S. 121. 

From the foregoing, it would appear that under 
section 146 of the Criminal Code (sec. 251, Title 
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18 U. S. C.), the receiver is guilty of misprison of 
felony if, “having knowledge of the actual commis¬ 
sion” of a felony, he “conceals and does not as soon 
as may be disclose and make known the same” to the 
proper authorities; that the Department of Justice 
or the Comptroller of the Currency are the proper 
authorities to which such disclosure should be made 
known; and that, if there is reason to suppose that 
the acts coming to the receiver’s attention are crimi¬ 
nal in their nature, it is his duty to report such acts 
to either the Comptroller of the Currency or the 
proper officials in the Department of Justice. 

i 

i 

I 

II. Since the Defendant was a Public Officer of 
the United States Acting in the Performance of his 
Duties He cannot be held Personally Liable in Dam¬ 
ages. 

(a) The Principle has long been Applied to 
Judges of Courts . 

j 

It has long been a fundamental principle of law, 
both in this country and in England, that a jud£e of 
a court could not be sued in a civil action for a ju¬ 
dicial act, though it be alleged to have been done 
maliciously or corruptly, for the reason that it would 
tend to deprive the judge of the protection which is 
deemed essential to judicial independence. Were 
it otherwise, a judge would be constantly harrassed 
by the fear that if he made a mistake in judgment, 
he would have to answer in damages at the spit of 
the disappointed and vengeful litigant. i 

The necessity and reasonableness of the rale is 
obvious. It is a matter of public policy, as stated by 
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Chief Baron Kelly in the case of May v. Blackburn, 
3 B. & S. 576, as follows: 


“It is essential in all courts that the judges 
who are appointed to administer the law should 
be permitted to administer it under the protec¬ 
tion of the law, independently and freely, with¬ 
out favor and without fear. This provision of 
the law is not for the protection or benefit of a 
malicious or corrupt judge, but for the benefit 
of the public, whose interest it is that the judges 
should be at liberty to exercise their functions 
with independence and without fear of conse¬ 
quences. How could a judge so exercise his 
office, if he were in daily and hourly fear of an 
action being brought against him, and of having 
the question submitted to a jury whether a mat¬ 
ter on which he had commented judicially was 
or was not relevant to the case before him?” 

An early and perhaps the leading case in the coun¬ 
try sustaining the immunity of judges from civil 
liability for damages for acts done in the perfor¬ 
mance of their judicial duties is that of Bradley v. 
Fisher, 13 Wall. 335; 20 L. Ed. 646. In that case 
an action was brought by the plaintiff Bradley to 
recover damages from the defendant, who was pre¬ 
siding judge of the Supreme Court of the District 
of Columbia, and who had entered an order depriv¬ 
ing Bradley of his right to practice as an attorney in 
that court. In his complaint Bradley alleged that 
the action taken was “willful, malicious, oppressive, 
and tyrannical”. The order was entered at the close 
of a trial of John H. Surratt for the murder of 
President Lincoln, when the jury, having failed to 
agree on a verdict, was discharged. Bradley was 
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one of the counsel who defended Surratt, and on| the 
discharge of the jury the judge had immediately 
entered the order depriving Bradley of his right to 
practice in that court. This order was entered be¬ 
cause Bradley on one of the earlier days had threat¬ 
ened the judge, as he was descending from the bench, 
with personal chastisement because of alleged! in¬ 
sults from the bench in the course of the trial. 

The court below dismissed the action, and the 
Supreme Court affirmed the judgment of the court 
below in an opinion written by Justice Field, in 
the course of which it is said: 

“In other words, it (the plea) sets up thatjthe 
order for the entry of which the suit is brought, 
was a judicial act, done by the defendant as the 
presiding justice of a court of general criminal 
jurisdiction. If such were the character of the 
act, and the jurisdiction of the court, the defen¬ 
dant cannot be subjected to responsibility for 
it in a civil action, however erroneous the j act 
may have been, and however injurious in its don- 
sequences- it may have proved to the plaintiff. 
For it is a general principle of the highest im¬ 
portance to the proper administration of justice 
that a judicial officer, in exercising the authority 
vested in him, shall be free to act upon his own 
convictions, without apprehension of personal 
consequences to himself. Liability to answer to 
every one who might feel himself aggrieved by 
the action of the judge, would be inconsistent 
with the possession of this freedom, and would 
destroy that! independence without which no ju¬ 
diciary can be either respectable or useful, j As 
observed by a distinguished English judged it 
would establish the weakness of judicial author¬ 
ity in a degrading responsibility. 
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“The principle, therefore, which exempts 
judges of courts of superior or general authority 
from liability in a civil action for acts done by 
them in the exercise of their judicial functions, 
obtains in all countries where there is any well 
ordered system of jurisprudence. It has been 
the settled doctrine of the English courts for 
many centuries, and has never been denied, that 
we are aware of, in the courts of this country. 
It has, as Chancellor Kent observes, ‘a deep root 
in the common law’.” 


(b) The Same Principle Applies to the Heads of 
Executive Departments . 

A well known case settling the rule that heads of 
departments are immune from suits for damages, is 
that of Spalding v. Vilas, 161 U. S. 483 ; 40 L. Ed. 
780. The plaintiff, Spalding, a lawyer practicing 
before the Post Office Department, sued the Post¬ 
master General in the Supreme Court of the District 
of Columbia for damages, alleging that the issuance 
of a circular by the Postmaster General to post¬ 
masters, calling attention to an enactment providing 
for payment directly to them and stating that no 
attorneys’ services were necessary, was unauthorized 
by law and beyond the scope of his official duties and 
was done to injure the plaintiff. The defendant de¬ 
murred to the declaration, which was sustained by 
the trial court and this judgment was affirmed by the 
Supreme Court of the United States. In his opinion 
Mr. Justice Harlan says: 

i 

“In exercising the functions of his office, the 
head of an executive department, keeping within 
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the limits of his authority, should not be under 
an apprehension that the motives that control his 
official conduct may at any time become the sub¬ 
ject of inquiry in a civil suit for damage^. It 
would seriously cripple the proper and effective 
administration of public affairs as intrusted to 
the executive branch of the government, i^ he 
were subjected to any such restraint. He piay 
have legal authority to act, but he may have 
such large discretion in the premises that it 
will not always be his absolute duty to exerfcise 
the authority with which he is invested. put 
if he acts, having authority, his conduct caiinot 
be made the foundation of a suit against him 
personally for damages, even if the \circum¬ 
stances show that he is not disagreeably im¬ 
pressed by the fact that his action injuriously 
affects the claims of particular individuals /f 

* 

i 

• ! 

And further, at p. 498: . j 

i 

i 

y 

\ 

“We are of opinion that the same general con¬ 
siderations of public policy and convenience 
which demand for judges of courts of superior 
jurisdiction immunity from civil suits for dam¬ 
ages arising from acts done by them in the coprse 
of the performance of their judicial functions, 
apply to a large extent to official communica¬ 
tions made by heads of Executive Departments 
when engaged in the discharge of duties imposed 
upon them by law. The interests of the people 
require that due protection be accorded to them 
in respect of their official acts. As in the case 
of a judicial officer, we recognize a distinction 
between action taken by the head of a Depart¬ 
ment in reference to matters which are mani¬ 
festly or palpably beyond his authority, and ac- 




tion having more or less connection with the 
general matters committed by law to his con¬ 
trol or supervision.” 

This ruling of the Supreme Court was followed 
by this court 1 in the case of Mellon v. Brewer, 57 
App. D. C. 126, and Standard Nut Margarine Co. 
v. Andrew TV. Mellon and Ogden Mills, 63 App. 
D.C. 339. 

The Brewer case was an action for libel based on 
a letter written by the Secretary of the Treasury of 
the United States to the President relative to an 
investigation of the Treasury Department which 
the plaintiff had been conducting for nearly three 
years; the letter stating that plaintiff had accom¬ 
plished nothing and the writer challenging plain¬ 
tiff’s good faith and characterizing the charges made 
by plaintiff as unsound. 

To the declaration —the libel action—the Secre¬ 
tary demurred. The court overruled the demurrer 
and defendant appealed. The Court of Appeals re¬ 
versed the judgment of the lower court and held that 
the letter from the Secretary of the Treasury to the 
President concerning an investigation of the Treas¬ 
ury Department was made in connection with the 
administration of his office and was a privileged com¬ 
munication and therefore the plaintiff could not 
recover. 

The plaintiff charged that the motive of the secre¬ 
tary was malicious and the Court of Appeals dis¬ 
posed of that contention in these words: 

“The motive underlying the discharge of an 
official duty is not material. ‘Public policy 
affords absolute protection and immunity for 
what may be said or written by an officer in his 
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official report or communication to a superior, 
when such report or communication is made in 
the course and discharge of official duty. Other¬ 
wise the perfect freedom which ought to exist 
in discharge of public duty might be seriously 
restrained. * * * ’ ” 

i 

(e) The doctrine of immunity also applies to 
subordinate officers of the Government, j 

The Standard Nut Margarine case, supra, decided 
by this court as late as June, 1934, was a case in which 
the Secretary and the Assistant ..Secretary of Ithe 
Treasury were sued by the makers of a certain fbod 
product known as “Southern Nut Product”, which 
product, though composed exclusively of vegetable 
oils, had been erroneously subjected to the oleomar¬ 
garine tax by the Treasury officials, who, it was! al¬ 
leged, had thereby interfered with and destroyed the 
plaintiff’s business. It was further alleged that the 
action of the Secretary and Assistant Secretary had 
not only been illegal, but also “arbitrary, wanton, 
malicious and oppressive”. 

The defendants demurred to the declaration, their 
demurrer was sustained, and the plaintiff appealed 
to this court, which affirmed the judgment. 

This court held that the tax upon the plaintiff’s 
product as oleomargarine was erroneous, yet notwith¬ 
standing such fact, the defendants were not person¬ 
ally liable in damages for their erroneous construc¬ 
tion and application of the statute. In its opinion 
the court said (p. 341): 

“We think the case is governed by the rule 
that the head of an executive department of the 
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U. S. Government cannot be held in damages 
for acts done by him in relation to matters com¬ 
mitted by law to his control or supervision.” 

The effect of this ruling was not only to exempt 
the head of the department, but also the Assistant 
Secretary of the Treasury, and is in line with other 
decisions of this court, holding that subordinates of 
the heads of departments enjoy the same protection 
from suit as do their superior officers. 

De Arnaud v. Ainsworth, 24 App. D. C. 167, was 
an action for libel against the Chief of the Record 
and Pension Office of the War Department, based 
on a report made and delivered by the defendant to 
the Secretary of War, which the plaintiff contended 
was a libelous publication. The defendant contended 
that the report was privileged, the trial court so 
held and on that grounds directed a verdict for the 
defendant. The Court of Appeals affirmed the judg¬ 
ment of the trial court and held that the Secretary 
of War was the regularly constituted organ of the 
President for the administration of the military es¬ 
tablishment of the United States; that the work of 
the subordinates of the Secretary is, in contempla¬ 
tion of law, the work of his department and entitled 
to the same privileged protection attaching to that 
done by the Secretary in person. (Italics supplied.) 

In his opiiiion Chief Justice Alvey said (p. 177): 

,f The question of motive, or whether there was 
a want of good faith on the part of the defen¬ 
dant, in the making of the report, is not a ma¬ 
terial question in the case. A: party is not liable 
for the motives with which he discharges an 
official duty; nor is he liable for any mistake of 
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fact he may commit in the course of the exercise 
of that duty . Public policy affords absolute pro¬ 
tection and immunity for what may be said or 
written by an officer in his official report or 
communication to a superior, when such report 
or communication is made in the course and dis¬ 
charge of official duty. Otherwise the perfect 
freedom which ought to exist in discharge of 
public duty might be seriously restrained, land 
often to the detriment of the public service. Of 
course, when a party steps aside from duty and 
introduces into the report or communication de¬ 
famatory matter wholly irrelevant and foreign 
to the subject of inquiry, a different question is 
presented. But no such question is presented 
here; and the action is not attempted to be 
founded upon libelous matter extraneous to the=-=- 
proper subject of inquiry, but upon the report 
made by the defendant as an entirety.” (Italics 
supplied.) 

i 

In Farr v. Valentine, 38 App. D. C. 413, it Was 
held that statements in a letter from the Commis¬ 
sioner of Indian Affairs to the Secretary of the In¬ 
terior, recommending the dismissal of an employee 
of the Indian Bureau on the ground of his unfitness 
for his position, are privileged, and when relevant 
to the purpose of the letter, cannot be made the 
basis of an action of libel by the employee against 
the Commissioner, and oral statements officially 
made by the Commissioner to the Secretary, Oon- 
cerning the same employee and his unfitness to re¬ 
main in the service, embodying the substance of let¬ 
ters written by the Commissioner to subordinates in 
the field, are also privileged, and cannot be made 
the basis of a count for slander in the same action. 




The Court of Appeals, in affirming the judgment 
below, held that the case was governed by the 
decision of the Supreme Court of the United States 
in Spalding v. Vilas, 161 U. S. 483, 40 L. Ed. 780, 
and De Arnaud v. Ainsworth, 24 App. D. C. 167, 
and in its opinion said: 

“The defendant, as commissioner, was with¬ 
out authority to remove the plaintiff. It was in 
the line of his duty, however, to make recom¬ 
mendation to that end to his superior, the Secre¬ 
tary. The letter forming the basis of the first 
count was obviously written in the line of his 
duty. The occasion therefore was privileged.” 

The case of Yaselli v. Goff, 12 F. (2d) 396, is 
very similar to the present one. In that case, which 
was for malicious prosecution, the plaintiff was presi¬ 
dent of a steamship company and sued Goff, a spe¬ 
cial assistant to the Attorney General. It was al¬ 
leged that Goff, with certain other defendants, com¬ 
plained of the plaintiff before the grand jury in the 
United States District Court for the Southern Dis¬ 
trict of New York, and falsely, maliciously and with - 
out probable cause charged plaintiff with having 
conspired with others to defraud the United States 
in connection with the purchase of a steamship from 
the United States Shipping Board. 

In his answer the defendant set up that at all the 
times mentioned in the complaint he was acting as 
a special assistant to the Attorney General of the 
United States and all the proceedings were con¬ 
ducted by him in the due performance of his duties 
as such special assistant. The plaintiff thereafter 
filed a reply (p. 398), which the defendant moved 
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to strike out on the ground that it was insufficient 
in law and for judgment dismissing the complaint, 
which motion was granted. 

The opinion of Mr. Justice Rogers of the Circuit 
Court of Appeals of the Second Circuit, in affirming 
the judgment, is a remarkably able and thorough 
one. % | 

He first reviews the authority showing why judi¬ 
cial officers are not civilly liable even though they 
act corruptly or maliciously in the discharge of tk\eir 
duties, citing Bradley v. Fisher, 13 Wall. 335, a case 
arising in this court, as a leading case in this country 
on the subject. After showing that the same rule 
applies to a Justice of the Peace, the learned Justice 
says (p. 402) : 

| 

“And the immunity which is extended to the 
judges is in like manner extended to the attor¬ 
neys in the presentation of the client’s case to 
the court or the jury.” (Citing cases.) 

He then cites Cooley on Torts (3rd Edition), Viol. 
I, p. 426, to the effect that: 

“The case of a party presenting his case to 
court or jury, or of counsel standing in his plice 
doing the same, is also one of absolute privileg^.” 

and that grand jurors are also exempt from action 
for malicious prosecution. 

And in speaking of the liability of public officers 
generally, he said (p. 403): 

“It has been said that no public officer is re¬ 
sponsible in a civil suit for a judicial determina¬ 
tion, however erroneous it may be, and howeper 
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malicious the motive which has produced it. A 
public office is an agency for the State, the duties 
of which involve in their performance the exer¬ 
cise of some portion of the sovereign power, 
either great or small. The rule of responsibil¬ 
ity of a public officer, as held by the courts, is 
said to be that, if the duty which the official 
authority imposes upon an officer is a duty to 
the public, a failure to perform it, or an errone¬ 
ous performance, is regarded as an injury to 
the public, and not as one to the individual. It 
is to be redressed in some form of public prose¬ 
cution, and not by a private person who con¬ 
ceives himself especially injured * * * ” 

and at p. 406: 

“In our opinion, the law requires us to hold 
that a special assistant to the Attorney General 
of the United States, in the performance of the 
duties imposed upon him by law, is immune 
from a civil action for malicious prosecution 
based on an indictment and prosecution, al-> 
though it results in a verdict of not guilty ren¬ 
dered by a jury. The immunity is absolute and 
is grounded on principles of public policy. The 
public interest requires that persons occupying 
such important positions and so closely identi¬ 
fied with the judicial departments of the govern¬ 
ment should speak and act freely and fearlessly 
in the discharge of their important official func¬ 
tions. They should be no more liable to private 
suits for what they say and do in the discharge 
of their duties than are the judges and jurors, 
to say nothing of the witnesses who testify in a 
case.” 

This case was affirmed per curiam by the Supreme 
Court of the United States in 275 U. S. 503; 72 L. 


22 



Ed. 395, on the authority of Bradley v. Fisher, 13 
Wall. 335; 20 L. Ed. 646; and Alzua v. Johnson, 
231 U. S. 106; 58 L. Ed. 142. 

A rather recent case decided by this court Febru¬ 
ary 5, 1934, is that of U. S. to the use of Parraviclno 
v. Brunswick, et al., 63 App. D. C. 65, in which case 
this court held that statements respecting plaintiff 
contained in a consul’s confidential report of persons 
engaged in business in his district, were absolutely 
privileged and could not constitute the basis o{ a 
libel action, for the reason that public policy affords 
absolute protection from what may be said or written 
by an officer in his official report to his superior as 
against the contention of the plaintiff in that case 
that the privilege is granted only to the chief officer 
of the government and not the subordinates. In the 
opinion in this case, Chief Justice Martin reaffirms 
the doctrine announced in DeArnaud v. Ainsworth, 
supra, to the effect that on the grounds of public 
policy, a public officer is held immune from s^iit 
when his actions are in the course and discharge of 
official duty, and that the question of motive, or 
whether there was want of good faith in the making 
of such report, is immaterial. This decision is far¬ 
ther refutation of the contention of the appellant! in 
this case. 

One of more recent cases decided by this court on 
this subject reaffirming this doctrine of immunity of 
government officials from suit, is that of Edwin S. 
Smith v. Robert L. O'Brien, decided January 4, 1937. 
That case was a suit against O’Brien, then chairman 
of the U. S. Tariff Commission, who was sued ^or 
damages, the charge being that he maliciously slan¬ 
dered the plaintiff. This court held that as the state- 
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ments were made in the office of the defendant and 
in connection with his official position, he could not 
be held personally liable for the language he used. 

III. Appellant’s Authorities 

Plaintiff in his brief has cited numerous cases to 
sustain his contention that in order to escape liability, 
the public officer must be acting within the scope of 
his authority and without malice or evil intent. 
These, however, are cases either (a) stating or recog¬ 
nizing the well settled power of a court of equity to 
grant injunctive relief to prevent or correct the il¬ 
legal acts of government officials (Phila. Co. v. 
Stimson, 223 U. S. 605; Scheer v. Moody, 48 F. (2d) 
327); or (b) holding that a public officer who, in 
the performance of his duties, seizes or takes pos¬ 
session of property of another without authority of 
law, subjects himself to a possessory action, such as 
ejectment or detinue, for the recovery of the prop¬ 
erty, or in certain cases to a suit at law for damages. 
(Little v. Barreme , 2 Cranch 170; Hopkins v. 
Clemenson Agr. College, 221 U. S. 636; Sloan Ship 
Yard Corp. v. U. S. Bd. & E. F. Corp., 258 U. S. 
549.) 

Plaintiff has cited numerous cases in state courts, 
to the effect that when a public officer goes outside 
the scope of his duty and commits wrongs under 
color of his office, he is not entitled to protection. 
But such cases are not applicable here, because this 
defendant, as a national bank receiver, was acting 
within the scope of his authority and in reference 
to matters committed to his charge. It is unnecessary 
to go outside of this jurisdiction for authority to sus¬ 
tain our position, because the leading cases on this 
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subject are found in the decisions of this court and 
those of the Supreme Court of the United States. 
This is not unnatural, because the seat of government 
is located here and it is in the courts of the District 
of Columbia that suits pertinent to this case are 
brought against government officials. 

The line of cases in this court herein referred to 
and discussed, settle any doubt as to the complete 
immunity of government officials from personal lia¬ 
bility in damages, regardless of malicious motives, 
provided they have jurisdiction over the subject 
matter in controversy. 

The plaintiff seeks aid and comfort from the Su¬ 
preme Court of Minnesota, which in the casej of 
Stewart v. Cooley , 23 Minn. 347, departed from the 
beaten path and refused to be guided by the weight 
of authority. The Court of Appeals, S even t h - Cit i. 
cuit, declined to follow the one case precisely of fhat 
kind, and its comment on that case is well worth 
quoting, especially the quotation from the emirient 
commentator, Judge Cooley. The court said: 

I 

“Our attention is called to Stewart v. Cooley, 
23 Minn. 347, 23 Am. Rep. 690, upon which the 
plaintiff appears strongly to rely. His counsel 
asserts that it is perfectly clear that a wrong¬ 
doer cannot become immune by the successful 
accomplishment of part of the wrong which en¬ 
ables him to do the rest; that is, the obtaining 
of the official position which enables him to con¬ 
duct the unwarranted but desired prosecution. 
He adds: ‘One case precisely of that kind has 
been found. Stewart v. Cooley, 23 Minn. 347, 
23 Am. Rep. 690.’ It is comment enough upon 
that case to incorporate herein the following 
criticism of Judge Cooley in his work on Torts 



(3d Ed.) vol. 2, p. 801, which we adopt and 
make our own: 

“ ‘The action in that case was against the 
judge of a municipal court and others, charging 
that they conspired to institute a malicious prose¬ 
cution against the plaintiff, and that one of 
the defendants made complaint against the 
plaintiff for perjury, upon which the judge and 
clerk issued a warrant for his arrest, which was 
served, and the plaintiff brought into court for 
examination, whereupon he was discharged for 
the failure of the complainant to appear. This 
complaint was held to set forth a good cause of 
action. The wrongful act on the part of the 
judge here must have consisted in the issuing of 
process, and as to that he could have had no dis¬ 
cretion if the complaint was sufficient, or, if he 
had, it was a judicial discretion, and to hold him 
liable by charging some bad motive lying back 
of its seems to come directly within the con¬ 
demnation of Bradley v. Fisher , 13 Wall. 335 
(20 L. Ed. 646), above referred to.’ 

“The ‘one case precisely of that kind’ which 
the plaintiff’s counsel was sure he had found is 
a case which we decline to follow. 

“The reply was properly stricken out, and 
judgment is affirmed.” 

While sweeping assertions are not favored in legal 
arguments, yet we think we can safely say that the 
plaintiff in this case has not cited a single case in this 
court, or in the Supreme Court of the United States, 
or in any Federal court, which sustains his contention. 

The reason for such failure is obvious—there are 
none. On the contrary, every decision cited by us 
in either court, from Bradley v. Fisher, supra, de¬ 
cided in 1872, to Lang v. Woods, et al., decided less 
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than five months ago, support the contention of de¬ 
fendants, that public officers cannot be heldj in 
damages for acts done by them in relation to matters 
committed by law to their control or supervision, 
and in the words of Chief Justice Martin, speaking 
for this court in Lang v. Woods, 65 W. L. R. 719, 
“this is none the less true, even though their errors be 
described as arbitrary, capricious and malicious’!- 
Had the plaintiff sued any one of the defendants 
alone, he could not have successfully maintained spch 
suit, because the declaration would have disclosed 
that such defendant, in doing the acts complaihed 
of, was acting in the performance of his official du¬ 
ties and the declaration would have been subject to 
a demurrer. Therefore, he cannot circumvent the 
law by linking together every government official! al¬ 
leged to have been connected with his criminal prose¬ 
cution and charging them with a joint conspiracy. 

I 

CONCLUSION 

For the foregoing reasons it is respectfully sub¬ 
mitted that the action of the lower court in sustaining 
the demurrers of the defendant Robert C. Baldwin 
and entering judgment accordingly was correct £nd 
it should therefore be affirmed. 

Respectfully submitted, 

SWAGAR SHERLEY | 

Charles F. Wilson j 

Henry B. Weaver 

i 

Attorneys for Appellee, 
Robert C. Baldwin. 
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In the United States Court of Appeals 
for the District of Columbia 

April Term, 1937 

—| 
No. 6956 

Wade H. Cooper, appellant 

v. 

! 

J. F. T. O ’Connor, Robert C. Baldwin, F. G. 

Aw alt, et al. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF THE APPELLEES SIMON, ROVER, 

AND GOLDSTEIN 


STATEMENT OF THE CASE 

The appellant, in the first count of his amended 
declaration filed below, sued the appellees, who are 
or were government officials, for an alleged Con¬ 
spiracy maliciously to prosecute appellant (R. 1) ; 
and in the second count, appellant sued the same 
individuals for alleged malicious prosecution in re¬ 
spect of the same subject matter (R. 9). 

The alleged conspiracy is laid between January 
1, 1934, and November 5, 1935, and is charged to 

d) I 
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have been furthered by the procuring of three in¬ 
dictments against the appellant on January 8,1934, 
January 12,1934, and March 29,1934, respectively, 
orders of nolle prosequi being entered in respect 
of the first two on November 4,1935, and the appel¬ 
lant being acquitted after trial upon the third in¬ 
dictment on October 31,1935 (R. 1-9). The second 
count, alleging malicious prosecution, is substan¬ 
tially the same as the first count except that allega¬ 
tions have been omitted therefrom of a conspiracy 
to do the various acts (R. 9-17). 

Both counts allege that the charges against ap¬ 
pellant were false, that there was no reasonable or 
probable cause for his prosecution, and that ap¬ 
pellees made the charges from motives of malice 
(R. 9, 16). 

Three of the defendants named in the amended 
declaration, who are also appellees here, are Samuel 
C. Simon, a special agent of the Federal Bureau of 
Investigation of the Department of Justice; Leo 
A. Rover, formerly United States Attorney for the 
District of Columbia; and Irving Goldstein, for¬ 
merly an Assistant United States Attorney for this 
district. This brief is being filed herein in their 
behalf, as indicated above. 

In the court below separate demurrers were filed 
by these appellees to each count of the amended 
declaration claiming that, by reason of their offi- 
•cial status, they were not personally liable (R. 

i 

25-29). At all the times mentioned in the amended 


3 


declaration, the appellees Simon and Goldstein 
occupied the respective official positions described 

above. The appellee Rover resigned as United 
States Attorney on January 22, 1934, and it w^s 

conceded below by appellant’s counsel that the mat¬ 
ters and things charged against this appellee oc¬ 
curred while he occupied that official position and 
not afterwards. The declaration does not disclose 
the official positions of these appellees, but appel-' 
lant does not dispute that judicial notice may bb 
taken of the official capacities of the appellees 
Rover and Goldstein, but asserts that, because thb 
appellee Simon is an inferior employee of the De¬ 
partment of Justice, judicial notice of his position 
may not be taken. But appellant, on page 8 of his 
brief, indicates that he does not press this point, * 
which was the attitude adopted by him in the lowet 
-court. ! 

The other appellees, represented by separatb 
•counsel, likewise filed demurrers upon substantially 
the s&me grounds, and Mr. Justice Letts sustained 
all demurrers without leave to amend. From that 
judgment the appellant is prosecuting this appeal • 
(R. 31). | 

QUESTION PRESENTED 

j 

Insofar as these appellees are concerned, the 
question presented on this record is whether a 
United States Attorney and one of his assistants, 
and a special agent of the Federal Bureau of Ip- 
westigation are liable personally in damages foi* 

j 

i 
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prosecuting, and allegedly conspiring with other 
government officials to prosecute, a former presi¬ 
dent of a local bank for alleged violations in the 
District of Columbia of provisions of the criminal 
laws of the United States, the charges being false, 
there being no probable cause for prosecution, and 
the appellees acting maliciously in the premises. 

ARGUMENT 

As we read the appellant’s brief, it in effect con¬ 
cedes that these appellees had jurisdiction over the 

f 

subject matter in respect of which they acted, and 
virtually exonerates them from liability. On page 
10 appellant quotes statutory authority to the At¬ 
torney General for the detection and prosecution of 
crimes against the United States (Title 5, U. S. C., 
Sec. 300), to which might be added Title 28, U. S. C.,. 
Sec. 485, prescribing the duties of the United States 
Attorneys. All three of these appellees are or were 
subordinates of the Attorney General, Mr. Simon 
being principally concerned with the detection, 
and Messrs. Rover and Goldstein with the prosecu¬ 
tion of crimes against the United States. The con¬ 
cession that these appellees are being sued in re¬ 
spect of ^cts performed by them within the scope 
of their jurisdiction is clear from the following 
quotation from page 11 of appellant’s brief: 

The amended declaration charges that the 
defendants, pursuant to, their conspiracy, 
and acting jointly and severally, caused the 
plaintiff to be indicted for alleged violations- 
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of Section 5209 of the Revised Statutes of 
the United States, the same being also Title 
12, Section 592, of the Code of Laws of the 
United States (R. 3, 4, 10, 11, 12) and also 
for conspiracy, in violation of Section 88, 
Title 18, United States Code (R. 3,4,10,11). 
These are and were charged to be offensfes 
against the United States in the indictments 
returned against plaintiff herein, as recited 
in the amended declaration in this cause (R. 
1-16). Therefore, being such offenses 
against the United States, their detection 
and prosecution were committed to the 
jurisdiction of the Department of Justice 
by Section 300, Title 5, United States 
Code, * * *. | 

i 

Such concession is plainly reasonable inasmuch 
as the appellee Simon had jurisdiction to investi¬ 
gate the offenses described in the amended declara¬ 
tion, and the appellees Rover and Goldstein had 
jurisdiction to prosecute individuals in respect of 
them. In other words, every act which conceivably 
could be done by these appellees as to the investi¬ 
gation of, and prosecution for, a criminal offense 
against the United States in the District of Colum¬ 
bia—whether proper or improper—would of 
necessity come within their jurisdiction. j 

On page 20 of his brief, after discussing the lia¬ 
bility of the other appellees, appellant states that 
the appellees Simon, Rover, and Goldstein “occupy 
a little different status and more will be said with 
respect to them later.’’ “More” is not said as to 
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them later in the brief, as we read it, unless appel¬ 
lant ? s general and unfounded distinction between 
liability of heads of departments and inferior offi¬ 
cers (that is, officers other than heads of depart¬ 
ments) in eases other than those of libel and 
slander, can be construed as being applied against 
all the appellees. In other words, appellant states, 
in effect, that the doctrine of a familiar line of 
cases, well known to this Court, would excuse these 
particular appellees if this were a libel or slander 
case, but only protects 4 ‘heads of executive depart¬ 
ment ?? in all cases. We shall discuss this distinc¬ 
tion later herein. 

This line of cases affords complete immunity to 
government officers from personal liability in dam¬ 
ages, regardless of malicious or other conduct, 
provided they have jurisdiction over the subject 
matter of the controversv. 

Bradley v. Fisher, 13 Wall. 335. 

Spalding v. Vilas, 161 U. S. 483. 

Yaselli v. Goff, 12 F. (2d) 396 (Affirmed 
275 U. S. 503). 

BeArnaud v. Ainsworth, 24 App. D. C. 
167. 

Farr v. Valentine, 38 App. D. C. 413. 

Mellon v. Brewer, 57 App. D. C. 126; 18 F. 
(2d) 168. 

Brown v. Rudolph, 58 App. D. C. 116; 25 
F. (2d) 540. 

TJ. S. to use of Parravicino v. Brunswick, 
63 App. D. C. 65; 69 F. (2d) 383. 
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Standard Nut Margarine Co, v. Mellon, 
63 App. D. C. 339; 72 F. (2d) 557. 

Smith v. O y Brien, 66 App. D. C. 387^ 88 
F. (2d) 769. | 

Lang v. Wood, (#6877, decided June 1, 
1937) 65 W. L. R. 719. 

In Standard Nut Margarine Co. v. Mellon, 
supra, as to which certiorari was denied by |the 
Supreme Court in 293 U. S. 605, this Court re¬ 
viewed many of the foregoing cases. These cases, 
beginning with Bradley v. Fisher, supra, recogilize 
a plain distinction between excess of jurisdiction, 
and clear absence of all jurisdiction over the sub¬ 
ject matter. The distinction is well illustrated by 
the Standard case, for while the Secretary of jthe 
Treasury could be enjoined from erroneously levy¬ 
ing a tax imposed when he exceeded his authority, 
he was not liable in damages for doing so because 
the matters of taxation, generally, came withinj his 
jurisdiction. 

As we review the cases cited by appellant and 
others known to us, they divide themselves into 
four groups, as follows: Group 1—the rule of the 
federal courts as exemplified by the foregoing cita¬ 
tions ; group 2—the rule of certain state courts in 
conflict v T ith the federal rule, such as is found in 
Stewart v. Cooley, 23 Minn. 347; group 3—man¬ 
damus and injunction suits, in w'hich liability of 
government officers to act or to refrain from acting 
sprung from excess of jurisdiction or failurb to 
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recognize tlieir proper duty in the premises, such 
as Noble v. Union River Logging R. R. Co., 147 
XJ. S. 165, American School of Magnetic Healing 
v. Me Annuity, 187 U. S. 94, and Philadelphia Co . 
v. Stimson, 223 U. S. 605; group 4—where a public 
officer, in performing his duties, has improperly 
arrested or imprisoned another, or has seized or 
taken his property, such as Little v. Barreme, 2 
Cranch. (IT. S.) 170, Tracy v. Swartout, 10 Pet. 
80, Dinsman v. Wilkes, 12 How., 390, United States 
v. Lee, 106 U. S. 196, Hopkins v. Clemson College, 
221 IT. S. 636, and Sloan Shipyards Corp. v. IT. S. 
Shipping Board Emergency Fleet Corp., 258 U. S. 
549. In other words, eliminating group 2 because 
of its utter inapplicability, the rule from all cases 
which might control in this district is that while a 
government officer may be compelled to act or en¬ 
joined from acting when he exceeds his jurisdic¬ 
tion or fails to perform his exact legal duty, and 
while he may be liable for an improper seizure of 
the person or property of another while perform¬ 
ing his duties, still personal liability in damages 
cannot arise from any other acts done by him in 
respect of the subject matter over which he has 
jurisdiction. 

In the latest pronouncement of this Court upon 
this subject— Lang v. Wood, supra —in which the 
Attorney General of the United States, Members of 
the United States Parole Board, the Parole Ex- 

j 

ecutive, a warden of one of the United States peni- 
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tentiaries, and the Director of Prisons were sued 
for damages by one who claimed that his parole had 
been revoked without a hearing, it is stated: 

In our opinion the hearing of the revoca¬ 
tion of plaintiff’s parole in the present c^se 
w T as a subject matter committed by law to 
the executive control of the defendents as 
public officers, and in such case error j on 
their part does not expose them to an action 
for damages, and this is none the less true 
even though their error be described j as 
arbitrary, capricious, and malicious. j 

Particular attention is directed to the case i of 
Yaselli v. Goff, supra, which is precisely in point, 
holding that a special assistant to the Attorney 
General was not liable in an action for a prosecu¬ 
tion instituted with malice and without probable 
cause, even though he conspired with others to pro¬ 
cure his appointment to accomplish that single pur¬ 
pose. In an elaborate opinion by Circuit Judge 
Rogers, the Second Circuit Court of Appeals ex- 

i 

haustively and convincingly reviewed the question 
and reached the decision indicated. On page 406 
the Court said: 

In our opinion the law requires us to hold 
that a special assistant to the Attorney Gen¬ 
eral of the United States, in the performance 
of the duties imposed upon him by law,! is 
immune from a civil action for malicious 
prosecution based on an indictment and 
prosecution, although it results in a verdict 
of not guilty rendered by a jury. The immu- 

22615—37-2 





10 


nity is absolute, and is grounded on princi¬ 
ples df public policy. The public interest 
requires that persons occupying such impor¬ 
tant positions and so closely identified with 
the judicial departments of the government 
should speak and act freely and fearlessly in 
the discharge of their important official 
functions. They should be no more liable to 
private suits for what they say and do in 
the discharge of their duties than are the 
judges and jurors, to say nothing of the wit¬ 
nesses who testify in a case. 

And on page 407 it further said: 

This raises the question whether the im¬ 
munity which attaches, as we hold it does, to 
a prosecuting officer, applies to shield one 
who conspires willfully and maliciously to 
get himself appointed as prosecutor in order 
that he may willfully and maliciously indict 
and prosecute the person he seeks to punish. 
In our opinion, the reasons which compel us 
to hold that one who obtains an appointment 
as a prosecuting officer of the government is 
immune from civil liability for acts done by 
him in the discharge of his official duties 
apply in like manner to protect him against 
such a charge as that he was governed by 
improper motives in securing the appoint¬ 
ment. The important fact is that he was 
appointed to the office, and, having been ap¬ 
pointed, the public interests require that he 
shall be free and fearless to act in the dis¬ 
charge of his official duties. If he cannot be 
charged with acting willfully and mali- 
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ciouslv after he gets appointed to the office, 
no more can he be charged with having con¬ 
spired to get into the office in order to act 
willfully and maliciously after he get^ his 
appointment. The one charge is as much to 
be feared as the other, and is equally deroga¬ 
tory to his public character and usefulness in 
the office. We are unable to distinguish be¬ 
tween the two eases in principle. 


Appellant’s efforts, on pages 20 and 21 of his 

i 

brief, to distinguish this case from the one at bar, 
clearly have no applicability to the appellees Si¬ 
mon, Rover, and Goldstein. 

So it is submitted that even if appellant hadj not 
virtually conceded the point, the principle of! law 
is well established. We shall therefore bend our 
efforts to demonstrating that inferior officers of 
government —we mean by this phrase public officers 
other than heads of departments —have the ^ame 
protection as “heads of departments”, and jthat 
there is no reason for any valid distinction between 
them in this regard. 


THE RULE OF ABSOLUTE IMMUNITY EXTENDS *0 
“INFERIOR” PUBLIC OFFICERS 

On page 13 of his brief appellant states: 

i 

This doctrine (of absolute immunity) 
gradually has been extended to include im¬ 
portant officials of the government in Eng¬ 
land and to heads of executive departments 
in this country, but it never has been ex¬ 
tended, so far as we have been able to ascer¬ 
tain, to others than heads of departments, 
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except in relation to official communications 
from an inferior to a superior officer, but 
even this immunity is based upon the doc¬ 
trine of privileged communications in the 
law of libel, rather than upon exemption 
from damages for official acts. 

While appellant does not qualify the words 
“heads of departments”, we assume that he means 
cabinet officers and heads of independent bureaus 
and commissions. If this be his definition, a 
United States Attorney would not be included, but 
in view of our position as hereinafter stated, it is 
unimportant whether or not such an official is the 
“head of a department.” 

Appellant asserts (1) that the doctrine has never 
been extended to others than heads of departments, 
except in relation to official communications; and 
(2) that the immunity, even in those cases, is based 
upon the doctrine of privileged communications in 
the law of libel and not upon exemption from dam¬ 
ages for official acts. That appellant is wrong in 
his first proposition is proven by the cases of 
Yaselli v. Goff, supra, and Lang v. Wood, supra . 
See also Standard Nut Margarine Co. v. Mellon, 
supra, in which an assistant Secretary of the Treas¬ 
ury was one of the defendants, and in which the lia¬ 
bility of a Commissioner of Internal Revenue was 
also discussed. The fact that the Supreme Court, 
in Spalding v. Vilas, supra, used the expression 
“head of a department”, does not mean that the 
doctrine is thus limited, for there was no reason for 
the Court to go further in that case. It is 
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plain that the absolute immunity was there 
grounded on principles of public policy which are 
equally applicable to “inferior” officers, the per¬ 
formance of whose duties within their respective 
spheres under the same protection is just as im¬ 
portant as in the instance of the heads of depart¬ 
ments. 

As to appellant’s second analysis, it simply hap¬ 
pened that the liability of certain “inferior” offi¬ 
cers of government arose in suits for libel, in which 
the defense of an absolutely privileged communica¬ 
tion was a recognized means of establishing non¬ 
liability in that kind of action. A careful reading 
of such cases, however, proves, we submit, that |the 
courts were chiefly concerned with affording ab¬ 
solute protection when a government officer acted 
upon matters within his jurisdiction, and not With 
the defense peculiar to actions of libel and slander 
of privileged communications. 

This effort on the part of appellant to dig a nar¬ 
row channel is not new" to this line of cases but was 
made by the plaintiffs and rejected by this Court 
in DeArnaud v. Ainsworth, supra, and U. S . to use 
of Parravicino v. Brunswick, supra . In the 
former case, the Chief of the record and pension 
office of the War Department was sued for state¬ 
ments made in his report to the Secretary of War. 
In attempting to meet the defense of absolute 
privilege urged in that case, the plaintiff therein 
contended that such privilege would only apply to 
the Secretary of War. This Court, speaking 
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through former Chief Justice Alvey, refused to 
accept this proposition, stating (pp. 180-181) : 

There is no reasonable foundation for the 
contention that, because defendant was not 
at the head of the War Department there¬ 
fore his report was not entitled to the priv¬ 
ilege that would attach to a similar report 
made by the Secretary of War. * * * 

But the work when done is, in contempla¬ 
tion of law, the work of the department, and 
is entitled to all the privilege and protection 
that would attach to it if done by the Sec¬ 
retary in person. It is, therefore, not the 
particular position of the party making the 
report or communication that entitles it to 
absolute privilege so much as the occasion 
of making it and the reasons of public policy 
for the immunity. * * *. [Italics sup¬ 

plied.] 

In the PcCrravicino case, a United States Consul 
vras sued for statements made in a report to the 
State Department, and the plaintiff therein con¬ 
tended that absolute privilege is granted only “to 
the chief officers of the government. ’ ’ In rejecting 
this contention, this Court relied upon the rule that 
it had previously stated in the DeArnaud case. An¬ 
other quotation from that case further discloses 
the basis of the Court’s reasoning (p. 177) : 

The question of motive, or whether there 
was a warrant of good faith on the part of 
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the defendant, in the making of the report, 
is not a material question in the case; A 
party is not liable for the motives with wjaich 
he discharges an official duty; nor is he liable 
for any mistake of fact he may commit in 
the course of the exercise of that duty- 
Public policy affords absolute protection 
and immunity for what may be said or writ¬ 
ten by an officer in his official report or com¬ 
munication to a superior, when such report 
or communication is made in the course and 
discharge of official duty. Otherwise the 
perfect freedom which ought to exist in dis¬ 
charge of public duty might be seriously re¬ 
strained and often to the detriment of the 
public service. * * *. 

The occasion of the making of a report by a sub¬ 
ordinate to his superior is comparable in principle 
with occasions when special agents of the Depart¬ 
ment of Justice investigate, and District Attorneys 

i 

prosecute, individuals for crime, and the reasons 
for immunity are identical in both kinds oi in¬ 
stances. The entire theory of the doctrine uhder 
discussion is that it is contrary to public policy to 
expose a public officer—high or low—to suit for 
damages on account of any official acts done by 
him in respect of any matters coming undeij* his 
jurisdiction. Otherwise, freedom which ought to 
exist in discharge of public duty might be Seri¬ 
ously restrained. Mellon v. Brewer, supra . 
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Again, we ask that especial consideration be 
given to the opinion in Yaselli v. Goff, supra. 
There was no '‘head of a department” involved in 
that instance, and it was not a libel or slander case. 
Mr. Goff occupied a position certainly no higher 
than that of the appellee Rover and probably more 
comparable with that of the appellee Goldstein. 
Judge Rogers’ analysis of the authorities touch¬ 
ing upon the subject of immunity for public of¬ 
ficers clearly demonstrates why there is no real 
distinction between the liability of “superior” and 
“inferior” officers. He points out, for instance, 
that while there is some conflict upon the point, 
the weight of authority and reason is in favor of 
extending the protection of judges from the high¬ 
est tribunal to the lowest magistrate. This exam¬ 
ple obviously serves to prove that the immunity 
in this connection is measured, not by the kind of 
position occupied by the individual in the public 
service, but by the fact that he is in the public 
service. 

Further, in that case, in order to conclude non¬ 
liability on the part of Goff as special assistant to 
the Attorney General, the Court showed by citation 
of authority and argument that it was against 
sound public policy to hold a prosecuting attorney 
liable for a prosecution instituted with malice and 
without probable cause. 
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Citing Cooley on Torts (3d Ed.), Vol. 2, p. 756 r 
Judge Rogers said (p. 403) : 

It has been said that no public officer is 
responsible in a civil suit for a judicial de¬ 
termination, however erroneous it may be, 
and however malicious the motive which has 
produced it. A public office is an agency 
for the state, the duties of which involye in 
their performance the exercise of some por¬ 
tion of the sovereign power, either great or 
small. The rule of responsibility of a!pub¬ 
lic officer, as held by the courts, is said |to be 
that, if the duty which the official authority 
imposes upon an officer is a duty to the j pub¬ 
lic, a failure to perform it, or an erroneous 
performance, is regarded as an injury to the 
public, and not as one to the individual. It 
is to be redressed in some form of public 
prosecution, and not by a private person who 
conceives himself specially injured. 

Therefore, the Goff ease, affirmed by the Su- 

i 

preme Court upon the precedent of Bradley v. 

i 

Fisher, supra, and cited with approval by! this 

i 

Court, is direct authority for the absolute immun¬ 
ity of the appellees Rover and Goldstein, lit is 
fortified, so far as others than “ heads of depart¬ 
ments” are concerned, by the facts and reasoning 
of this Court in its latest relevant decision —Lang 
v. Wood, supra —which relied for support [upon 
most of the cases cited by us on pages six and 
seven of this brief. 
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As to the appellee Simon, by virtual concession 
of the appellant and by citation of statutory au¬ 
thority, it is plain that the acts on his part, com¬ 
plained of by the appellant, were in respect of 
affairs within his jurisdiction. He was dealing 
with matters involving alleged violations of the 
criminal laws of the United States, as to which he 
had the duty of investigation. Therefore, the 
basis for protection exists; and we submit that 
through the various decisions, including particu¬ 
larly the Parravicino case, supra, we have demon¬ 
strated that this doctrine of immunity extends to 
such an officer. If this were not so, the freedom 
with which a special agent of the Department of 

i 

Justice might perform his public duty of investi¬ 
gating alleged crimes and collecting evidence re¬ 
lated thereto might be so greatly restrained that, 
in the fear of being sued for damages in the event 
that a prosecution should fail, such officer might 
very well refrain from investigating thoroughly, 
or reporting violations of, crimes against the 
United States. While some might argue that such 
fear might have a salutary effect upon the officer, 
it should be remembered that the doctrine for 
which we are arguing in this brief ignores the in¬ 
jury which might be done to an individual and 
concerns itself with the benefit which will accrue 
to the public by allowing its officers to function 
unimpeded by any fear of suit should they err. 
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CONCLUSION 

For the foregoing reasons it is respectfully sub¬ 
mitted that the action of the lower court in sustain¬ 
ing the demurrers of these appellees and entering 
judgment accordingly was correct and it should 
therefore be affirmed. 

Kespectfully submitted. | 

Leslie C. Garnett, j 

United States Attorney, 

John J. Wiison, j 

Assistant United States Attorney, 
Attorneys for the Appellees 

Simon, Rover, and Goldsteins 
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IN THE 

Untteti States Court of appeals 

FOR THE DISTRICT OF COLUMBIA. | 
April Term, 1937. 


No. 6956. 


Wade H. Cooper, Appellant, 

v. 

J. F. T. O’Connor, Robert C. Baldwin, F. G. AIwalt, 
George P. Barse, Gibbs Lyons, Samuel C. Simon, 
Leo A. Rover, and Irving Goldstein, Appellees. 


REPLY OF APPELLEES, J. F. T. O’CONNOR,; F. G. 
AWALT, GEORGE P. BARSE AND GIBBS 
LYONS, TO SUPPLEMENTAL BRIEF AND AD¬ 
DITIONAL CASES SUBMITTED BY APPEL¬ 
LANT. 


Leave of court is prayed by the appellees, J. j F. T. 
O’Connor, F. G. Await, George P. Barse and |Gibbs 
Lyons, to file this reply to the supplemental bri^f and 
to the list of additional cases filed for appellantj. 
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In the argument at the Bar, the following cases were 
relied upon by these appellees: 

Standard Nut Margarine Co. v. Mellon, 63 App. 
D. C. 339; 72 Fed. (2d) 557; 

Mellon y. Brewer, 57 App. D. C. 126; 18 Fed. 
(2d) 168; 

Smith v. O'Brien, 66 App. D. C. 387; 88 Fed. 
(2d) 769; 

Lang v. Wood (#6877, decided June 1, 1937), 
65 W. L. R. 719; 

Spalding v. Vilas, 161 U. S. 483; 

Yaselli v. Goff, 12 Fed. (2d) 396; affirmed 275 
U. S. 503. 

There is nothing in any of the cases cited in the 
supplemental brief filed on behalf of the appellant and 
the additional cases submitted by him which in any 
wav detracts from the force of these cases. No at- 
tempt has been made in either brief of the appellant 
to differentiate the cases in this court in the above list. 

This brief is sought to be filed that the court may 
not consider that these appellees have intentionally 
ignored cases that have been urged upon the court’s 
attention by the other side although such cases appear 
to these appellees to be plainly distinguishable. 

White v. Nichols, 3 How. *266, was a libel suit. The 
appellant has omitted in the quotation from this case, 
on page 2 of his supplemental brief, the following ex¬ 
cerpt taken from the opinion and has substituted as¬ 
terisks in lieu of the quotation. 

44 Proof of malice, therefore, in the cases just de¬ 
scribed, can never be required of the party com¬ 
plaining, beyond the proof of the publication it¬ 
self ; justification, excuse or extenuation, if either 
can be shown, must proceed from the defendant.” 
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It is respectfully submitted that there is material 
difference between an action of libel with respect to 
the matter quoted and an action for conspiracy or 
malicious prosecution. From the quotation aboye, it 
is apparent that proof of the publication of a| libel 
throws upon the defendant the burden of proceeding 
as to justification or excuse. Such surely cannbt be 
the rule in a case similar to the one at Bar. The two 
proceedings are so different in nature that the! rule 
casting the burden of proceeding upon the defeildant 
in one would be incongruous in the other. 

The quotation oft repeated at the Bar, during the 
argument, from Spalding v. Vilas, 161 U. S. 483, 4j89, is 
placed in juxtaposition with the case quoted by appel¬ 
lant. The rule given in that case seems more applica¬ 
ble to the case at Bar than the rule urged by the appel¬ 
lant. j 

“We recognize a distinction between action 
taken by the head of a department in reference to 
matters which are manifestly or palpably beyond 
his authority and action having more or less con¬ 
nection with the general matters committed by 
law to his control and supervision.” 

It is respectfully submitted that the rule of a| libel 
action cannot be applied to a case seeking to establish 
liability against public officers who are apparently act¬ 
ing within the general scope of their jurisdiction^ 

The appellees have set forth in the original brief 
filed by them in this cause (pages 7 to 25) the statutes 
and authorities under which the Comptroller apd his 
assistants act in such cases as are now under! con¬ 
sideration, although under the Spalding v. Vilas case, 
the action of a public officer need have only “mqre or 
less connection with the general matters committed by 
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law to his control and supervision.” The case at Bar 
is much stronger for the appellees than is the quoted 
case. 

White v. Nichols was also cited in the original brief 
of the appellant as the authority for the use of the 
words, ‘‘maliciously and falsely” as substitutes for 
ultimate facts. However true this may be in an action 
for libel, it would seem clear that a different rule ap¬ 
plies in an action similar to the case at Bar. The au¬ 
thorities with respect to this are set forth in the orig¬ 
inal brief filed by these appellees (page 33, et seq.). 

It is respectfully submitted that the White v. Nichols 
case is inapposite. 

The case of Randall v. Brigham , 7 Wall. 523 is 
pressed upon the Court’s attention by the appellant. 

The opinion shows there was a verdict directed for 
the defendant. Stress is laid by the appellant upon 
that part of the opinion which recites that it was upon 
the evidence produced. An argument is made that 
since it was upon evidence, the question could not have 
been raised upon demurrer. 

The record in this case shows no demurrer to have 
been filed to the declaration but a plea of the general 
issue. At the close of the plaintiff’s case, a motion 
was made for a directed verdict and granted. 

It is optional with a party whether he plead or de¬ 
mur. The motion at the end of the case was tanta¬ 
mount to a demurrer to the evidence. The evidence 
that was adduced is set forth in the record and the 
Court held that was not sufficient. It would seem by 
analogy that the facts set forth in the pleading of the 
plaintiff in the case at bar are not sufficient. The re¬ 
ported decision does not seem to be an authority for 
the proposition that a defendant must always go to 
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trial on the merits instead of filing a demurrer or mo¬ 
tion to dismiss. The case does not establish the prin¬ 
ciple that trial on the merits was necessary. The mere 
fact that a trial on the merits was had and evidence 
taken does not mean that the point could not have been 
raised bv demurrer. 

A declaration which discloses on its face that a pub¬ 
lic. official—whether judge or otherwise—acts yithin 
the scope of his authority shows no cause of Action 
against him, under the substantive law set forth in the 
Randall case, even though that judge acted maliciously 
and without just cause. This is not only the necessary 
result of the Randall case but it is the undisputable 
doctrine of the cases cited at the head of this br}ef. 

A declaration in such a case showing the action 
about which complaint was made to have been within 
the authority of the defendant would be demurrable 
because the facts could be no greater than those set 
forth in the declaration. If they showed no cause of 
action, the evidence could not aid it, and the case would 
fall. If the defendant chose to plead the general issue 
and await the plaintiff’s evidence before making a 
motion, it was optional with him but surely not com¬ 
pulsory. 

The discussion of this case seems to support this 
view. 

4 4 Any other doctrine w r ould necessarily lbad to 
the degradation of the judicial authority ahd the 
destruction of its usefulness. Unless judges, in 
administering justice, are uninfluenced by consid¬ 
erations personal to themselves, they can afford 
little protection to the citizen in his person or 
property. And uninfluenced by such considera¬ 
tions they cannot be, if, whenever they err in judg¬ 
ment as to their jurisdiction, upon the nature and 
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extent of which they are constantly required to 
pass, they may be subjected to prosecution at the 
instance of every party imagining himself ag¬ 
grieved, and be called upon in a civil action in 
another tribunal, and perhaps before an inferior 
judge, to vindicate their acts. 

“This exemption from civil action is for the 
sake of the public, and not merely for the protec¬ 
tion of the judge. And it has been maintained by 
a uniform course of decisions in England for cen¬ 
turies, and in this country ever since its settle¬ 
ment. (Page 536) 

*###•#*** 

“In the United States, judicial power is vested 
exclusively in the courts. The judges administer 
justice therein for the people, and are responsible 
to the people alone for the manner in which they 
perform their duties. If faithless, if corrupt, if 
dishonest, if partial, if oppressive or arbitrary, 
they may be called to account by impeachment, 
and removed from office . In some states, and 
Massachusetts is one of them, thev mav be re- 
moved upon the address of both houses of the leg¬ 
islature. But responsible they are not to private 
parties in civil actions for their judicial acts, how¬ 
ever injurious may be those acts , and however 
much they may d(‘serve condemnation, unless per¬ 
haps where the acts are palpably in excess of the 
jurisdiction of the judges, and are done mali¬ 
ciously or corruptly. (Page 357) 

• *•*••«** 

“Mr. Justice Fox, in the case of Taaffe v. 
Downes, (3 Moore P. C. Rep. Page 41) conceded 
that the act of the chief justice was illegal, but 
held that he was not responsible in the action, and 
observed that, without the existence of the prin¬ 
ciple, that a judge, administering justice, shall not 
be liable for acts judicially done, by action or pro¬ 
secution, it was utterly impossible that there should 
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be such a dispensation of justice as woulcl have 
the effect of protecting the lives or property of 
the subject. ‘There is something/ he said, ‘so 
monstrous in the contrary doctrine, that it I would 
poison the very source of justice, and introduce a 
system of servility, utterly inconsistent w}th the 
constitutional independence of the judges, an in¬ 
dependence which it has been the work of 4ges to 
establish, and would be utterly inconsistent with 
the preservation of the rights and liberties of the 
subject.’ ” (Page 538) 

* ■ i 

i 

It is respectfully submitted that the declaration in 
the case at Bar shows that the actions about which com¬ 
plaint was made were within the scope of the duty of 
the defendants or at least within the general matters 
committed by law to their control and supervision and 
consequently the attempted averments of corruption 
and malice and bad faith are entirelv immateriali Not- 
withstanding such may exist, the official cannot be held 
liable in personal damages. 

The appellant has invited the attention of the court 
to the case of Nolle v. Oyster , 230 U. S. 165, bv letter 
directed to the Chief Justice under date of January 20, 
1938. 

The first count of the declaration there was in libel 
and the second count in conspiracy. The excerpij made 
by the appellant in his letter to the chief justicje was 
in that part of the opinion dealing with the law o£ libel. 

The case of White v. Nichols , 3 Howard 266, supra , 
was quoted and followed, to the effect that maiice is 
to be implied from the publication of a libel that justi¬ 
fication, excuse or extenuation must proceed from the 
defendant, that this rule is limited with respect to priv¬ 
ileged communications where the recognized obligation 
or motive that may fairly be presumed to have lbad to 
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the publication relieved it from the implication of 
malice and so far changed the rule of evidence as to 
require the plaintiff to bring home to the defendant 
the existence of malice as a true motive for his con¬ 
duct. 

The view of these appellees with respect to the prin¬ 
ciple that is sought to be invoked has been given in 
discussing the Whit e-Nichols case. 

The conspiracy count turned upon other matters. 

In the argument at the Bar, the appellant requested 

that the court note the case of Belknap v. Schild, 161 

U. S. page 10, in addition to the cases cited in his brief. 

While there is some general language in this case 

which seems to give the appellants some comfort, the 

case when analvzed falls short of the situation at Bar. 

* 

The appellee there prayed for an accounting by Gov¬ 
ernment officers, growing out of the infringement of 
a patent. The court in deciding the case for the appel¬ 
lants, who -were the defendants below, said that the 
defendants (the Government officers) in such suit, 
“Are, therefore, liable to account for such profits only 
as have accrued to themselves from the use of the in¬ 
vention.” The case seems to have been disposed of 
entirely under the patent laws and to have little or no 
bearing to the situation at bar. 

The case of Stanley v. Schwalby, 147 U. S. 508, was 
called to the court’s attention at the Bar and the court 
was asked to note it. This was an action for ejectment 
against certain officers of the Government for part of 
a military reservation of the United States. The de¬ 
fendants as officers of the Army of the United States, 
held and occupied the land under authority of the 
United States. The defendants were the appellants. 
The question presented was "whether certain defenses 
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which were open to the United States were available 
to them and on this ground the case was reversed. 
The case again went to the Supreme Court in 162 U. S. 
255. | 

As the appellees see it, this case can only be i made 
to fit the situation at Bar by applying the rule of Pro¬ 
crustes. 

The appellant appeals to the new T rules which will 
go into effect September 1st, 1938. He asks the! court 
by analogy to apply these rules. Of course, these rules 
are not in effect and cannot be decisive of the ease at 
Bar, but the appellant is mistaken in saying that if 
the rules were in effect, it would be necessary for the 
appellees to plead and go to trial. While some; liber¬ 
ality is allowed in the complaint, these rules provide 
that every defense by reason of failure to state a claim 
upon which relief can be granted may be asserted by 
motion. Rule 12-B-4. A motion for summary! judg¬ 
ment may be made and judgment forthwith shall be 
granted, if the pleadings, depositions, and admissions 
on file, together with affidavits, if any, show that there 
is no genuine issue as to any material fact and that 
the moving party is entitled to judgment as a inatter 
of law. Rule 56-C. There are other provisions of the 
rule equally applicable. 

This must be the law from the verv nature 1 of the 
case. Otherwise, the court would be letting itself in 
for an enormous amount of hard work in trying cases 
on the facts that ought to be settled on the pleadings, 
an instance of which is the case at Bar. Why should 
the court take up day after day in trying out Alleged 
issues of fact, and require government officers to at¬ 
tend with their records, documents and papers for a 
fishing expedition? Why sRould Government officers 
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be taken away from their public duties and subjected 
to an inquisition] when the plaintiff cannot state a case 
against them? It is inconceivable that any system of 
pleading could contemplate such a result. 

The objections that have been made to the declara¬ 
tion in the case at Bar are not to the form but to the 
substance and any system of pleading must surely give 
to the defendant the right to raise such questions, with¬ 
out the necessity of a prolonged trial. 

On page 4 of the supplemental brief, appellant says: 

“The appellees herein occupy a status similar 
to that of a judge of limited and inferior author¬ 
ity. If they exceed tlxeir authority, they must 
show that they were acting honestly and fairly. 
If they are charged with knowingly and corruptly 
performing acts without their jurisdiction, there 
is only one way in which they can escape liability 
therefor, and that is by producing evidence that 
they were acting in good faith.’’ 

It will be noted from the foregoing that the appel¬ 
lant predicates the necessity of showing that the ac¬ 
tion was taken in good faith only in the event the de¬ 
fendants exceeded their authority in performing the 
acts committed. He also concedes to the defendants 
the status similar to that of a judge of limited and in¬ 
ferior jurisdiction. Even on this hypothesis, there is 
no liability on these defendants. As was shown in the 
original brief filed by these appellees, the appellees iii 
appearing before the grand jury, (if the averment of 
the declaration be taken as correct) and in reporting 
the alleged criminal acts in violation of the National 
Banking Law, (if they did so), were proceeding within 
the general scope of the duties imposed upon them by 
law and in line with the uniform practice and regula- 






tions passed in connection therewith. Hence the de¬ 
fendants in so presenting the matter before the grand 
jury were not exceeding their authority but on the 
contrary were clearly acting within their authority. It 
would necessarily follow that the appellees should not 
be called upon to demonstrate good faith or the ab¬ 
sence of malice. The measuring rod of the appellant 
is that the defendants were required to do this only 
when they exceeded their authority. 

On page 6 of the supplemental brief, the appellant 
says: | 

I 

4 ‘ Appellant agrees that all officials ought to be 
protected as long as they are acting in good faith 
within the scope of their jurisdiction.” 


Here again he conceded that the defendants are pro¬ 
tected if they are acting within the scope of theijr juris¬ 
diction except that he unwarrantably and contrary not 
only to the cases but also to his concessions on page 4 
of his brief, inserts the requirement that defendants 
as officials, even though acting within the scope of their 
jurisdiction, are protected only when acting ih. good 
faith. 


On page 4, he says that regardless of good faith they 
are protected if they are acting within their authority. 
Hence, his insertion on page 6 of the requirement of 
good faith when acting within the scope of their juris¬ 
diction is inconsistent with his previous concessions 


as well as contrary to the cases. 

Whatever the parties may have to say on this sub¬ 
ject is not nearly so cogent as that which the Supreme 


Court said in the Spalding v. Vilas case, sHpra, at 


pages 498 and 499 as follows: 
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“Whatever difficulty may arise in applying 
these principles to particular cases, in which the 
rights of the citizens may have been materially 
impaired by the inconsiderate or wrongful action 
of the head of a department, it is clear—and the 
present case requires nothing more to be deter¬ 
mined—that he cannot be held liable to a civil suit 
for damages on account of official communications 
made by him pursuant to an act of Congress, and 
in respect of matters within his authority, by rea¬ 
son of any personal motive that might be alleged 
to have prompted his action, for personal motives 
cannot be imputed to dulv authorized official con¬ 
duct. * * * 

“But if he acts, having authority, his conduct 
cannot be made the foundation of a suit against 
him personally for damages, even if the circum¬ 
stances show that he is not disagreeably im¬ 
pressed by the fact that his action injuriously af¬ 
fects the claims of particular individuals.” 

The appellant urges that the demurrer admits the 
averments of the declaration as to malice and lack of 
probable cause. In addition to the cases cited in the 
original brief of these appellees, the court’s attention 
is respectfully invited to an excerpt from the case of 
Newport News Shipbuilding & Dry Dock Co. v. Schauf- 
fler, decided by the Supreme Court of the United 
States on January 31, 1938 and reported in Advance 
Opinions of the Lawyers Co-operative Publishing 
Company, Volume 82, No. 9, page 408 as follows: 

“The Company insists that since the case was 
heard on motion to dismiss the bill which alleged 
that the Company is not engaged in interstate or 
foreign commerce and its relations to its employ¬ 
ees do not affect such commerce, these allegations 
must be accepted as true. The motion admits as 
facts allegations describing the manner in which 
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the business is carried on, but not legal conclu¬ 
sions from those facts. The allegations tHat in¬ 
terstate or foreign commerce is not involved are 
conclusions of law.” 

I 

If instead of several public officers acting in concert, 
only one of such public officers had presented the mat¬ 
ter to the Grand Jury or had made reports to the 
proper prosecuting authority and in doing so Had ad¬ 
ministrative supervision by express statutory | enact¬ 
ment over the matter in which he acted, the only ques¬ 
tion then before the court would be whether that pub¬ 
lic officer was personally liable in damages. Iii other 
words, the question would be whether or not one offi¬ 
cial is personally liable for damages for an abt com¬ 
mitted within the general scope of his jurisdiction and 
duties, where the original defendant, who is latet* suing 
for damages, contends that that official acted mali¬ 
ciously, knowing that the charges which he contem¬ 
plated presenting were false. 

If it be assumed that the sole official in question 
were acting within the scope of his jurisdiction! and if 
it be further assumed that he were clothed with the 
immunity (as the appellant concedes on page 4 of his 
supplemental brief) of a judge of a court of limited 
and inferior jurisdiction, then it would follovf, as a 
matter of law, on a demurrer, that the presence of 
malice or lack of good faith would be immaterial so 
far as visiting personal liability upon such sole public 
official. He was acting within his authority andj there¬ 
fore, would not be called upon, according to appel¬ 
lant ’s concessions, to show that he was acting hpnestly 
and fairly. 

If now the element of concert of action by two or 
more public officials to do the same thing that tjie sole 


| 
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public official co^ld have done, be added to the prob¬ 
lem and the element that the two or more public offi¬ 
cials are in the same department and charged with the 
same duties although some are in a subordinate posi¬ 
tion and acting under the direction of the head of the 
department, no additional factor has been added to 
the problem. If the head of a department or the su¬ 
perior officer could, with impunity and with immunity, 
appear before a grand jury, and so forth, then the 
other officials arid employees associated with him like¬ 
wise could do so. The head of the bureau has the right 
to consult with and to give instructions to those acting 
under him and when they carry out their duties within 
the general scope of those created by law, they too are 
protected the same as the superior. 

To sav that these public officials conspired is merely 
to say that they acted together. If they had the right 
to act together and to confer or agree to present the 
matter to the grand jury, it does not change the char¬ 
acter of that function to say that they conspired to do 
it by agreeing to present the matter to the grand jury. 

If it was proper either for the head of the bureau 
or for one of the officials singly to present the matter 
to the grand jury, then certainly they could do it 
jointly, and from the very nature of the cause and the 
function of a public office, there would have to be con¬ 
ferences among fhem as to the course to be pursued. 
What one could do, each could do. It adds no new 
factor for all of them to agree to do in concert or 
jointly what each one of them could do separately. 

It would seem to follow that merely to say that they 
acted maliciously and without reasonable or probable 
cause does not make out a case because they would 
each and every one still be acting within the scope of 
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his authority. If the -factor of joint action be elimi¬ 
nated and the matter be considered from the stand¬ 
point of only one officer acting, (even though he acted 
maliciously and without reasonable and probable cause 
and knew that the charge was not true), such bfficer 
would not be liable just so long as his action -was;with¬ 
in the general scope of his duties, because under the 
cases and under the appellant’s concession an qfficer 
is not liable personally and his motives cannot be in¬ 
quired into where he acts writhin the scope of his du¬ 
ties or authority. 

The appellees also respectfully submit that thbre is 
a marked difference bet'ween the right of one to apply 
for an injunction to keep the public official within his 
duties and a suit against him for damages. This dis¬ 
tinction is recognized by this court in the case of Stand¬ 
ard Nut Margarine Co. v. Mellon, 63 App. D. C| 339, 
supra, where the action of the Secretary of the Treas¬ 
ury wras controlled by a proper writ, with respect to 
a tax on oleomargarine but he was held not to be per¬ 
sonally liable for his action in taxing oleomargarine, 
even after the decision of the Supreme Court. 

It is one thing to restrain a public official from act¬ 
ing beyond his jurisdiction; it is another to hold him 
in damages for personal liability. 

If the theory of appellant be sustained, it 'would nec¬ 
essarily follow that every public official acts at his 
peril in reporting an apparent criminal violatibn of 
the law to the proper authorities. He acts at the risk 
of personal liability in the event a person charged with 
apparent violation be ultimately acquitted, because in 
case of such acquittal the original defendant majr im¬ 
mediately sue the public official for reporting thq act 
or apparent violation and may hold him in personal 
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damages merely by saying or alleging that the public 
official acted maliciously and without reasonable and 
probable cause. No public official under such circum¬ 
stances who reports an apparent violation of criminal 
laws to the proper authorities would be safe in mak¬ 
ing such a report or in participating in any way in 
the prosecution, for the reason that in every case, the 
original defendant could likewise charge the official 
with malice, etc. This would mean that every such 
official could be called upon to account for every such 
report and be required to explain in court with ref¬ 
erence to every such act, notwithstanding the fact that 
the action w’as within the scope of his duties and that 
he w^as required by law’ to make a report to the prose¬ 
cuting authorities. 

It w’ould be an invasion of public policy to require a 
public official to be continually called into court on all 
of his public acts performed within the scope of his 
duty under penalty of liability to personal damages. 
Public affairs could not be administered under such 
restrictions. 

The person affected by the reports made by the pub¬ 
lic officials has his protection under the law 7 in tw^o 
w r ays. If the public official be proceeding beyond his 
authority, he may have him enjoined. If a criminal 
or other charge be filed against the original defendant, 
he has the right to defend himself. 

The foregoing situation does not put a public offi¬ 
cial beyond the pale of the law or beyond accounta¬ 
bility in the sense that he can violate the law without 
accountability. He is compelled to keep within the 
law, and if he violates it, the state, of course, has the 
right to remove him, in conformity with law. 



A public official necessarily has the duties of his 
public office to perform and he cannot perform these 
duties if he be continuously subjected to the ri^k of 
personal liability and damages and called upon in a 
civil court to explain the reasons for his conduct. [That 
is the real reason that the cases hold that a public^ offi¬ 
cial acting within the scope of the duties of his pffice 
cannot be held liable in personal damages, notivith- 
standing he may be subjected to restraint by why of 
injunction, etc. 

Much of what has been said immediately preceding 
is but a paraphrase of the decisions cited in the first 
part of this brief. The authority and logic of these 
decisions are unanswerable. In many respects, a^ has 
already been pointed out, the appellant has not squght 
to answer them. 

It is respectfully submitted that the judgment below 
should be affirmed. 

Respectfully submitted, 


H. Winship Wheatley, 

Attorney for Appellees, F. 
T. O'Connor, F. G. Await, 
George P. Barse, and Gibbs 
Lyons, 













